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THE PENILE CODE: THE GENDERED NATURE
OF THE LANGUAGE OF LAW

Matthew A. Riltert

1. INTRODUCTION

peneal (pen'al) adj. [[< Gr poiné penalty]] of, for, constituting,

or deserving punishment!

penecil (pen'sal) n. [[< L penis, tail]] a rod-shaped instrument

with a core of graphite, crayon, etc. that is sharpened to a point

for writing, etc.?

peenis (p€nis) n. ... [[L]] the male organ of sexual intercourse®

My fingers rest uneasily upon the keyboard of my electronic
pen as | reflect upon how to write a paper regarding Women and
Law.* I am sensitive to being male—a white, heterosexual male—
thoroughly steeped (both culturally and academically) in the legal,
philosophical, and theological heritage of the West.® Feminist
thought has taught me that all things said are said from a particu-
lar perspective.® More profoundly, feminist thought has taught me
that gender identity may well inform the very structure of thought
from which one’s perspective is articulated.” In large measure, this

1 Professor of Law, California Western School of Law. J.D., 1997, California West-
ern School of Law; B.A., 1978, Rice University; M.Div., 1991, Boston University School
of Theology; 5.T.M., 1982, Yale Divinity School;, M.A., 1983, Yale University; M.Phil,,
1987, Yale University; Ph.D., 1986, Yale University.

1 WeesTeER's NEw WorLp Dicrnionary 434 (1990) (emphasis added).

2 Jd. {(emphasis added).

8 Id. at 435 (emphasis added).

4 Contrary to my academic training and inclination, I will write in the first person.
As much as I am able, I will thus refrain from disguising my personal voice as that of
the anonymously authoritative “third person.”

5 ] hold a Bachelor of Arts in both philosophy and religious studies, a Master of
Divinity in biblical studies and theology, a Master of Sacred Theology in philosophical
theology, a Master of Arts, a Master of Philosophy, and a Doctor of Philosophy in
philosophical theology, and a Doctor of Jurisprudence.

6 See generally Martha Minow, Justice Engendered, 101 Harv. L. Rev. 10, 57-74 (1987)
[hereinafter Minow, fustice Engendered).

7 Feminist thought thus stands firmly (albeit critically) upon the ground provided
it by the history of Western philosophy. From Descartes through Kant, Hegel, Nietz-
sche (especially Nietzsche, having been the first to declare that knowledge has to do
not with the expression of truth, but with the possession of power) to both Heidegger
and Wittgenstein, philosophy has been essentially the attempt to think thinking—to
articulate the structure of thinking whereby humans experience, understand, know,
judge, feel, and act in the world. See generally EW.F. TomuiN, THE WESTERN PHiLOSO-
PHERS: AN INTRODUCTION (1967).
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paper will be an inquiry into that claim. It will consequently be an
inquiry that is perhaps informed by the very structure of thought
into which it inquires. I am, after all, a man.

This inquiry will focus on the language of law. In the West,
the law is written law; and it has been predominately written by
men. Are these two facts related, and if so, how? Is it significant
that the law is penned by those with a penis? Is there a structural
relationship between the pen and the penis—a penile code? And if
0, how has it framed the character of the law? These questions
will govern my inquiry into the language of law.

“Legal language does more than express thoughts.” Lucinda
Finley suggests law is a realm of discourse that exercises an ex-
traordinary influence over the construction of social reality.®
“[Tlhose who seek to use law to help empower and positively
change the status of a group such as women must, in their theory
and practice, be concerned with the origins, nature, and structure
of legal language and legal reasoning.”'® This concern, expanded
here to include not only the status of women but the status of men
as well, will guide my own inquiry into the language of Jaw.

One might well ask why I—as a man—choose to occupy myself
with a feminist concern. It is certainly not because 1 feel the need
to champion the cause of women. Women are quite well able to
champion their own cause. Moreover, there is no need for men to
speak for women—we have presumed to do that for long enough.
Nor is it because I wish to add my voice in protest against the atroc-
ities systematically practiced against women by men around the
globe: African female genital mutilation,'! Chinese abandonment
of infant girls,'? Serbian military strategies of rape,'® Indian bride-
or widow-burning,'* Thai sexual slavery,'® world-wide domestic vio-

8 Lucinda M. Finley, Breaking Women's Silence in Law: The Dilemma of the Gendered
Naiure of Legal Reasoning, 64 Notre DaMe L. Rev, 886, 888 (1989).
S Id

10 fd. at 890.

11 See generally Nahid Toubia, Female Genital Mutilation, in WomeN's RicHTs HUMAN
RicHTs: INTERNATIONAL FEMINIST PERSPECTIVES 224 (Julie Peters & Andrea Wolper
eds., 1995); Hope Lewis, Between Irua and “Female Genilal Mutilation™ Feminist Human
Rights Discourse and the Culturel Divide, 8 Harv, Hum. Rrs. ]. 1 (1995),

12 Sez generally Sharon K. Hom, Female Infanticide in China: The Human Rights Specter
and Thoughts Towards An{other) Vision, 23 CoLuMm. Hum, Rts, L. Rev. 249 (1992).

18 Sep generally Human RigHTS WaTcH, 2 War CriMES IN Bosnia-HERCEGOVINA
(1993); Madeline Morris, By force of Arms: Rape, War, and Military Culture, 45 DUKE L.].
651 (1996).

14 See generally Indira Jaising, Violence Against Women: The Indian Perspective, in Wo-
MEN's RIGHTS HuMAN RiGHTS: INTERNATIONAL FEMiNIST Perspecrives 51 (Julie Peters
& Andrea Wolper eds., 1995).
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lence,'® to name a few. Rather, my feminist concerns are
prompted by the extraordinarily mundane yet myriad ways in
which men exercise sexual authority over women—a sexual author-
ity systematically reinforced by the law.

The fabric of our culture, both public and private, is interwo-
ven with the subordination of the feminine to the dominance of
the masculine. In a strong sense, the meaning of manhood is the de-
meaning of womanhood. From this oppression of women, all men
benefit in countless subtle and not so subtle ways. As a man, this is
my privilege as well. T am profoundly distressed by this. Thus, in
order to overcome it, I must understand it. Hence, my feminist
concerns and the motive for this discussion.

I have divided my inquiry into three stages. First, I will reflect
upon the epistemological structure of language as it pertains to the
logic of the written word. Second, I will articulate a feminist cri-
tique of legal language. Third, on the basis of these epistemologi-
cal and feminist critiques, I will offer a revisionary understanding
of the sexual oppression ostensibly endemic to the language of law.
My central thesis is that the sexual oppression exercised by men
over women is coincident, if not confluent, with the logic of the
written word, and that the law consequently manifests this sexually
oppressive logic. In conclusion, I will propose a way to counter, if
not overcome, this oppression.

II. Tue Ocurar EPISTEMOLOGY OF THE PEN(IS)

[T]he written letters bring death but the Spirit gives life."”

In about the fifth-century B.C.E., the written word began to
assume its status as the quintessential mode for the cultural com-
munication of ideas.'”® Writing became the paradigmatic form of

15 See generally Human RiGHTS WATCH, A MODERN FORM OF SLAVERY: TRAFFICKING OF
BURMESE WOMEN AND GIRLS INTO BROTHELS IN THAILAND (1993).

16 See generally Rhonda Copelon, Intimate Terror: Understanding Domestic Violence as
Torture, in HumaN RIGHTS OF WOMEN: NATIONAL AND INTERNATIONAL PERSPECTIVES 116
(Rebecca J. Cook ed., 1994); Joan Fitzpatrick, The Use of International Human Rights
Norms to Combat Vielence Against Women, in Human RicHTs oF WOMEN: NATIONAL AND
INTERNATIONAL PERSPECTIVES 532 (Rebecca J. Cook ed., 1994); Kenneth Roth, Domestic
Violence as an International Fruman Rights Issue, in HUMAN RIGHTS OF WOMEN: NATIONAL
AND INTERNATIONAL PErsPECTIVES 326 (Rebecca J. Cook ed., 1994).

17 9 Corinthians 3:6 (Jerusalem) (emphasis added).

18 Within a few decades of each other, the texts that founded most of the so-called
medern world cultural /religious movements had been written: the Platonic Dialogues
{Plato), see GreaT IhaLocues oF Prato (Eric H. Warmington & Philip G. Rouse eds.
& W.H.D. Rouse trans., 1956); Jewish Prophecy (Ezekiel, Isaiah, Jeremiah), se¢ MEYER
Waxman, A Hanoroox oF Jubaism (2d ed. 1984); the Avesta (Zoroaster), see A.V. WiL-
LIAMS JACKSON, ZOROASTER: THE PROPHET OF ANCIENT Iran (1926); the Bhagavad Gitd,
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expression. It remains so today. The communication of ideas
must be written if it is to be taken seriously. The structure of the
written word consequently governs not only what we say, but how
we say it. More profoundly, it governs how we think.”® Our think-
ing is dictated by the pen.

An examination of how the written word governs the way we
think would properly comprise a lengthy philosophical treatise.
Given the constraints of the present discussion, I will confine my-
self to a few specific remarks on the matter. For these remarks, I
am indebted to the work of Walter J. Ong, S.J., who has written
extensively on the cognitive dynamics attendant upon the various
forms of communication (oral/aural, textual, printed, and
telecommunicational).?®

Communication through the written word is one effected
through ocularity. The written word is seen, not heard. The cogni-
tive dynamics endemic to the written word are consequently gov-
erned by the logic of vision. Knowing becomes essentially a matter
of seeing. Consider the various metaphors we use for understand-
ing:*! insight, reflection, speculation, illumination, observation, ex-
position, idea (Latin wideo, to see®?), glimmering of, evidence,
elucidate, explicate, clarify, represent, demonstrate, show, discern,
analyze, distinguish, define, outline, envision, cast light on, far-
sighted, ete. Consider as well the various metaphors we use for not
understanding: obscure, clouded, unclear, indistinct, complicated,

seg A.C. BHAKTIVEDANTA SwaM! PRABHUPADA, BHAGAVAD-GITA: As [T Is (1972); the Bud-
dhist Sutras, seg ENTERING THE STREaM: AN INTRODUCTION TO THE BuppHA anD His
Teachincs (Samuel Bercholz & Sherab Chadzin Kohn eds., 1993); the Tao-Te Ching
{Lao Tzu), see A Source Boox 1N CHINESE PHiLosoPHY (Wing-Tsit Chan trans., 1963);
and the Sayings of Confucius, sez id. See generally Davip 8. Noss & Joun B. Noss, MaN's
Revicions (7th ed. 1984). Prior to that, cultural/religious heritage was communi-
cated largely through the mythologies and cosmogonies of oral tradition. fd. Itis not
coincidental that the emergence of religious/ethical sensibility arose with the advent
of the written word. Nor is it coincidental that in the West, the modern revolutions—
religious (Refonnation), see TOMLIN, supra note 7; philosophical (Idealism), see id.;
political (Democracy), see id.; economic (Capitalism), see id.; technological (Indus-
triai), see GEORGE BasaLLa, THE EvoLuTioN of TecHNoLoGY (1988); and literary (the
novel), see ].M. Conen, A HisTORy OF WESTERN LITERATURE (1963)—followed upon
the advent of the printed word (hence, mass textuality and the beginning of common
literacy).

19 See generally WaLTER |. ONg, S.]., Presence oF THE Worp (1967) [hereinafter
ONG, PRESENCE OF THE WORD].

20 See id.; see also WALTER |. ONG, 8.]., INTERFACES OF THE WoRD (1977) [hereinafter
OnNG, INTERFACES OF THE WORD]; WALTER ]. Ong, 8., OraLiTy anp LiTeracy (1982)
[hereinafter OnG, ORALITY AND LITERAGY].

21 Ong, INTERFACES OF THE WORD, supra note 20, at 133,

22 CasseLL’'s LaTiv DicTioNARY 64142 (1959).
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dark, hidden, elusive, scattered, shortsighted, etc. The logic of vi-
sion structures that which we understand as knowledge and mean-
ing. Under the paradigm of the written word, knowledge is
governed by the dynamics of vision—the ocular epistemology of
the pen.

Within such an epistemology, knowledge is quintessentially a
matter of explanation®® (Latin explanare, to lay out on a surface®).
This laying out characterizes the mode of knowledge as well as the
subject matter of knowledge. On the one hand, the written word,
as the mode of knowledge, is constituted as a literal laying out.
Words are laid out: strung together—articulated (Latin articulare,
to join®*)—in terms of a particular grammatical and semantic or-
der. On the other hand, the subject matter of knowledge is also
constituted as a laying out. Vision has to do with surfaces: it direc-
tionally reflects one thing after another in an ordered succession of
fixes.?* Ocular knowledge is consequently a dissecting apprehen-
sion, characterized principally as definition (Latin definire, to draw
a line around?”) and analysis (Greek analiein, to break into
parts?®). As explanaton, knowledge therefore takes the measure
of things, laying them out in ordered succession. Entombed within
the order of the written word, this measure of things becomes fix-
edly permanent—a text.??

Ocular epistemology further exerts a profound impact on the
nature of both the subject and object of knowledge. In essence, it
serves radically to distinguish the subject from the object of knowl-
edge.® The visual paradigm of knowledge places the viewed world

23 Ong, INTERFACES OF THE WORD, supra note 20, at 122.

24 CasserL’s LATIN DICTIONARY, supra note 22, at 230,

25 [d at 59.

26 ONG, PRESENCE OF THE WORD, supra note 19, at 129,

27 CasseLL’s LATIN DICTIONARY, sufra note 22, at 173,

28 Tug Oxrorp DicrioNary oF MoDERN Greek 10 (1982).

2% OnG, PRESENCE oF THE WORD, supra note 19, at 136. Note the idiom of referring
t0 a text as a “monument” to one's thought. Worthy of note also is the fact that when
knowledge or understanding becomes fixed within textuality, it becomes abstract.
This is because the written word must establish its own internal context of meaning.
Unlike the spoken word, the written word cannot rely upon the circumstantial con-
text of actuality that surrounds oral communication. ONG, PRESENCE OF THE Worbn,
supra note 19, at 116. In a sense, a text must comprise its own worid. By its nature, 2
text is therefore an abstract body of meaning, abstracted from the world in which it
was written.

30 One, PRESENCE OF THE WORD, supra note 19, at 135. It might even be argued
that the subject and the ohject of knowledge, as epistemological categories, are them-
selves generated by the logic of an ocular epistemology. That is, absent an ocular
epistemology, knowledge may well not be structured in terms of a subject and object
atall. Such a claim, of course, is philosophically problematic by virtue of the fact that
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out in front of the viewer; the viewer is backed away from the
viewed. No longer part of the viewed, the viewer becomes radically
other than the viewed. The eye can only look upon what is other
than itself. In effect, reality is objectified as external.® As the ex-
ternal object of knowledge, reality is reduced to the seen: the ex-
plained; the defined and analyzed; the measured, ordered, and
ruled.

Inasmuch as the object of knowledge becomes radically exteri-
orized within an ocular epistemology, the subject of knowledge is
made ultimately to disappear.®® Able to see only what is other than
itself, the eye distances itself from all that is seen. Vision therefore
radically individuates the viewer. Under this visual paradigm, the
subject of knowledge is consequently an individual I Having indi-
viduated itself, the subject of knowledge is alienated from an objec-
tified reality. The seeing 7 is backed away from the seen world.
The individual [ is consequently an abstract . As an abstracted /,
the subject of knowledge is lifted from the order of objective real-
ity. The abstract individual [is consequently an autonomous I: not
subject to the rule or measure of what is seen as other than itself.
The abstract autonomous individual 7 is thus elided from reality.
As elided from reality, the subject of knowledge becomes the uni-
versal I: characterized by no particularity; circumscribed by no defi-
nition; seeing but not seen. In ultima, the subject of knowledge
disappears.®

Ocular epistemology thus generates on the one hand an ob-
ject of knowledge characterized by exteriority, and on the other
hand a subject of knowledge characterized by a universally abstract
autonomous individuality—the I. The paradigmatic form for the
expression of such knowledge is the written word. And from the
structure of the written word, the [acquires its linguistic character
as author.® As author, however, the ] would retain its universally
abstract autonomous individuality. Indeed, the authority of a text

the subject/object distinction would itself be construed as an object of knowledge.
But aside from this logistical difficulty, the argument would contribute little to the
present discussion.

31 Ong, PRESENCE OF THE WORD, supra note 19, at 228.

32 Onc, INTERFACES OF THE WORD, supra note 20, at 121-22 (quoting Father Ber-
nard Lonergan, Consciousness and the Trinity, Address Before the North American
College in Rome (Spring 1963)).

33 Hegel perhaps said it best when he offered his ultimate definition of the “I":
“Ego is Ego, I am 1.7 G.W.F. Hecer, THE PHENOMENOLOGY OF MIND 219 (].B. Baillie
trans., Harper 8 Row 1987) (1807).

84 When law is expressed, or written, it acquires a “relatively objective quality.”
One, PRESENCE OF THE WORD, supra note 19, at 229.
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is wholly contingent upon this retention. The written word exer-
cises authority to the extent that it reflects the order of objectified
reality.?® This is achieved, oddly enough, through the elision of
the author. The author must disappear from the text. For the text
to speak, its author must be silent.®® An authoritative word is the
universal word; abstracted from the context of its author; autono-
mously meaningful. Intrusion of the author into the fabric of a
text detracts from its authority. True authorship is therefore
achieved through the authority of the text itself. For thus does the
authority of the text truly express its author: the universally abstract
autonomous individual. The invisible I writes as an absent author.

Hence the ocular epistemology of the pen. The important
thing to note here is that the epistemological structure of the writ-
ten word dictates not only the character of the subject and object
of knowledge respectively, but it dictates accordingly the character
of textual authority—an explanatory fixation of the object of
knowledge as authored by an elided subject of knowledge. The
written word pens reality: fixes it, marks it, lays it out, and articulates
it. By virtue of such penetration, the text exercises its authority,
thereby absenting its author.

Historically, men have held the pen. Characterized by the ab-
stract autonomy and universal individuality of the invisible /, the
absent author has nonetheless invariably been male. Ironically
enough, this absention is seldom, if historically ever, remarked
upon by men.®” Rather, it has been remarked almost invariably by
women; and, as Mary Daly notes, it is a remark that seems especially
distressing to men. “Having penned women into the mirror world
of their archetypes, the authorized authors have refused women
the right to write saying to wayward women that to publish s to
perish.”*® Why this distress? The remark poses a disturbing ques-
tion: does gender inform the logic of the written word? Is the ocu-
lar epistemology of the pen informed by the penis? This question
is addressed by the feminist critique of legal language.

35 Ser supra note 29 and accompanying text. A text is authoritative to the exient
that it internally and independently manifests the reality it lays out (i.e., explains).
Structurally abstracted from reality, the authority of the written word is thus a fune-
tion of its internal and independen: coherence as adequate to the order of reality it
SCTipis.

36 Contrast this to the authority exercised by the speech of oral cultures: the au-
thority of “we say.” ONc, PRESENCE OF THE WORD, supra note 19, at 229,

87 There is a reason for this. As will be discussed below, this remark obviates the
abstract autonomy and universal individuality of the absented author. It provides
him, horror of horrors, with a gender identity.

38 Mary DaLy, Pure Lust 121 (1984) [hereinafter DaLy, PUure Lust).
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III. ENGENDERED Law

Man fucks woman; subject verb object.>®

The law is written. It is constituted as a realm of discourse in
terms of which the social relationships of a culture are legally con-
structed.®® Through its written word, the law therefore structures
social reality, it lays it out and codifies it. Due to the fact that it
enforces the social reality it structures, the law is a uniquely power-
ful form of discourse.*’ Perhaps more than any other realm of dis-
course, the law thus manifests the logic of the written word.

In this section, I will first offer a philosophical critique of what
may viably be construed as the governing language of the law,
rights talk. I will then detail a feminist critique of rights talk.
Through these respective critiques, 1 will demonstrate how the lan-
guage of the law is gendered, both formally and substantively.

In many cultures, talk of rights has become the authoritative
language of law.** We have come to understand what the law
means in terms of human rights. Rights talk dictates not only what
the law is, but what the law should be. In some strong sense, law
has become for us a function of rights talk. For contemporary ju-
risprudence, such rights are possessed by individuals,*® and they
are held by any one individual to the extent that they are held by
all individuals. “Rights” are characteristically abstract, intangible,
and therefore alienating. As such, rights talk requires that the “re-
production of [that] alienation [be] a condition of group member-
ship,” and one that applies equally to all.** Thus, intrinsic to the
notion of human rights is the idea that they are equally held by all
human beings.*® The central claim of rights talk, in other words, is

39 Catherine MacKinnon, Feminism, Marxism, Method, and the State: An Agenda for
Theory, 7 Stons 515, 541 (1982} [hereinafter MacKinnon, Feminism, Marxism, Method,
and the State] (emphasis added).

40 Finley, supra note 8, at 888.

41 See Carol Smart, Law's Power, the Sexed Body, end Feminist Discourse, 17 ].L. & Soc’y
194, 196 (1990); sez aiso Finley, supra note 8, at 888.

42 Mary ANN GLENDON, RicHTs TALK 7 (1991).

48 RoNaLD' DworkiN, TAkING RiGHTs SEriousLy xi (1978).

44 Peter Gabel, The Phenomenology of Righis-Consciousness and the Pact of the Withdrawn
Selves, in JURISPRUDENCE: CONTEMPORARY READINGS, PROBLEMS, AND NARRATIVES 226,
226 (Robert 1. Hayman, Jr. & Nancy Levit eds., 1994).

15 “Government must not only treat people with concern and respect, but with
equal concern and respect.” DwoRKIN, supra note 438, at 272-73. Dworkin distin-
guishes the right to equal treatment from the right to treatment as an equal. The
lauwer right is the more fundamental, embodying an essentially moral claim; the for-
mer i8 a derivative economic right having to do with the distribution of societal goods,
DwoRkIN, supra note 43, at 273,
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the claim to equality.*® Rights talk dictates that all individuals
equally possess certain human rights. “By ‘rights’ . . . [are meant]
those rights which are alleged to belong to human beings as such
and . . . to attach equally to all individuals . . . .»*

In essence, then, rights talk speaks about the universality of
the individual—the individual as such. Rights talk thus must con-
strue the individual as an abstract individual *® The individual spo-
ken by rights talk is an individual abstracted from any particular
communal identity. Communal identity is subsequent to the essen-
tial being of the individual. How the abstract individual com-
munally identifies himself or herself is consequently a function not
of how he or she ought to do so (in proper accordance with its
essential communal nature), but how he or she chooses to do so.
The abstract individual is thus an autonomous individual.** What
the abstract autonomous individual chooses to be is constrained
only by his or her discretion.*®

Rights talk substantively speaks the abstract autonomy of the
universal individual through the proclamation of two fundamental
complementary rights: the right to privacy,® and the right to self-

46 DwoRKIN, supra note 43, at 273,

47 Ar1spalR MacINTYRE, AFTER VIRTUE 66 (1981).

48 On the one hand, individuals are construed as abstractly given—given interests,
needs, desires, etc. On the other hand, society is construed as the set of possible
social relationships which are suited, more or less adequately, to individuals’ require-
ments. Societal rules and institutions are accordingly construed as the means of per-
mitting this fit between the individual and society. “The crucial point about this
conception is that the relevant features of individuals determining the ends which
social arrangements are held (actually or ideally) to fulfil(l] . . . are assumed as given,
independently of a social context.” STevEN LUKES, INDIVIDUALISM 73 (1973).

A “right” has three phenomenological dimensions. First, to the extent
that individuals are represented as “having” rights, these rights signify
social experiences that are merely possible rather than the experiences
themselves. . . . Second, these rights are conceived as being granted to
the individual from an outside source, from “the State™ which either
creates them (in the positivist version of the constitutional thought-
schema) or recognizes them (in the naturallaw version) through the
passage of “laws.” Thus, insofar as the individual emerges from his pas-
sive station to act and interact with others on the basis of his rights, he
does so because he has been “allowed” to do so in advance. Third, in-
tersubjective action itself is conceived to occur “through” or “by virtue
of” the “exercise” of these rights.
Gabel, supra note 44, at 227.

49 MacINTYRE, supra note 47, at 58.

80 Such autonomy, however, iz not arbitrary. It simply means that the behavior of
the individual is ultimately that of the individual—not a function of social constraint
beyond the contro} of the individual.

51 See Luxes, supra note 48, at 59-66.

In general the idea of privacy refers to a sphere that is not of
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development.®? The right to privacy dictates that individual auton-
omy be respected by the various communal involvements of the
individual. Privacy generates a host of protective rights—leave me
alone.®® The right to self-development dictates that the individual
be allowed autonomously to pursue whatever mode of selfrealiza-
tion the individual should choose. Self-development generates a
host of promotive rights—let me be me.** The complementary
rights of privacy/self-development programmatically inform all
communal involvements of the universally abstract autonomous in-
dividual: political,?® economic,® religious,’” and philosophical.?®

proper concern to others. It implies a negative relation between the
individual and some wider ‘public[,'] including the state—a relation of
norinterference with, or non-intrusion into, some range of his
thoughts and/or action. This condition may be achieved either by his
withdrawal or by the ‘public’s’ forbearance.

LuUgEs, supra note 48, at 66.

The modern pre-occupation with privacy stands in rather stark contrast to classi-

cal thought on the matter:

the privative irait of privacy, indicated in the word itself, was all-impor-

tant; it meant lterally a state of being deprived of something . . .. A

man who lived only a private life, who like the slave was not permitted to

enter the public realm, or like the barbarian, had chosen not to estab-

lish such a realm, was not fully human.
Luxkes, supra note 48, at 59 (quoting HanNaH ARENDT, THE Human ConDrTiON 35
(1959)).

For modernity, however, privacy does not denote a privation. In fact, “[s]imilar
to property in its heyday, privacy was vaunted as a superright, a rump.” GLENDON,
supra note 42, at 60. The singutarly American insistence upon the right to privacy is
probably most directly attributable to the writings of John Stuart Mill, se¢ JoHN STUART
Mz, On Liserty (Elizabeth Rapaport ed., Hackett Publishing Co., Inc. 1978) (1859).
Although it did not enter the American vernacular until the late nineteenth century,
it has since become the right in terms of which all other protective rights are under-
stood. GLENDON, supra note 42, at 48-61. "It is the right to be let alone.” Olmstead v.
United States, 277 U.S. 438, 478 (1928) (Brandeis, ]., dissenting).

52 The right to self-development has primarily to do with the preservation of indi-
viduality as such. Itis generally traceable to German Romantic notions of uniqueness.
Lukes, supra note 48, at 67.

53 For example, rights against various forms of government intrusion, se, e.g.,
Pierce v. Society of Sisters, 268 U.S. 510 (1925) and Roe v. Wade, 410 U.S. 113 (1973);
religious commitments, see, e.g., Board of Educ. v. Grumet, 512 1.5, 687 (1994).

54 For example, rights to life and liberty, see, e.g.,, Meyer v. Nebraska, 262 U.S. 390
(1923) and Cruzan v. Director, Mo. Dep't of Health, 497 U.S. 261 (19%0); the free-
dom of speech, see, e.g., Texas v. Johnson, 491 U.S. 897 (1989) and R. A. V. v. Gity of
St. Paul, 505 U.S. 377 (1992); the right to association, se, e.g., Board of Dir. of Rotary
Int'l v. Rotary Club of Duarte, 481 U.8. 5637 (1987); the right to procreate, se, e.g., Poe
v. Ullman, 367 U.S. 497 (1961) and Griswold v. Connecticut, 381 U.S. 479 (1965); the
right to education, ses, £.g., Brown v. Board of Educ., 347 U.S. 483 (1954).

55 The form of political government programmatically appropriate to the idea of
the abstract autonomous individual is a government whose authority is based upon
the consent of its individual citizens—a democratized social contract whereby the gov-
ernment protects/promotes the interests of its individual citizens. Lukes, supra note
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In speaking about the universally abstract autonomous individ-
ual, rights talk thus constructs a social reality of competing individ-
uals perennially anxious of societal intrusion.®® Inasmuch as law

48, at '79-87. This view, of course, has a long lineage traceable to Hobbes, see THOMAS
Hognes, Man anND Crrizen (Bernard Gert ed. & Charles T. Wood et al. trans., Hackett
Publishing Company 1991) (1658 and 1642); Locke, see Joun Locke, Two TREATISES
or GovernMENT {(Peter Laslett ed., Cambridge University Press 1990) (1690); and
Rousseau, see JEan-JacQues Rousseau, On THE Social CONTRACT, in BASIC POLIT-
ICAL WRITINGS {Donald A. Cress ed. & trans., Hackett Publishing Co. 1987) (1762).

56 “Feonomic individualism implies a consequent presumption against economic
regulation, whether by Church or State.” Lukes, supra note 48, at 88 (emphasis ad-
ded). This view received much of its controlling ideology from Adam Smith, see ADAM
SmrTH, THE WeaLTH oF Natrons (Edwin Cannan ed., Random House, Inc. 1937)
(1776).

57 Seg LUKES, supra note 48, at 94-99.

Religious individualism may be defined as the view that the individual
believer does not need intermediaries, that he has the primary responsi-
bility for his own spiritual destiny, that he has the right and duty to
come to his own relatdonship with his God in his own way and by his
own effort.

LUKEs, supra note 48, at 94.

58 Ostensibly beginning with Descartes (se¢ RENE DEscartes, DESCARTES SELEG-
Tions (Ralph M. Eaton ed., Charles Scribner’s Sons 1955) (1911-12)), and receiving
progressively sophisticated treatment through a lineage highlighted by Hume (see
Davio Hume, Essavs: MoraL, PourTical, anp Lirerary (Eugene F. Miller ed., 1987)
(1777)), Kant (see THE PHILOSOPHY OF KANT (Carl J. Friedrich ed., Random
House, Inc. 1993)), and Husserl (Barry SmrrH & Davip WooprUsF SMrTH, THE Cam-
BRIDGE CompanioN To HusserL (1995)), the structural criteriology of knowledge is
held to reside within the individual.

59 On the one hand, rights talk structures a bifurcation between the individual and
the society in which the individual would exercise its self-protection/promotion.
MACINTYRE, supra note 47, at 33. Rights are designed to preserve the individual
against intrusion upon its autonomy. “The formal legal framework of modern demo-
cratic societies is the guardian of the abstract individual.” Luxes, supra note 48, at
152-53. What rights talk guards against is intrusion upon individual autonomy by vari-
ous and sundry forms of society, whether political, ethical, or religious, Rights talk
speaks the autonomy of the abstract individual. Insofar as rights talk thus speaks, it
protests against societal intrusion, hence a structural division between the individual
and the society in which the individual would exist as such.

On the other hand, rights talk structures as well a divisiveness between members
of a society. The fundamental complementarity between rights to privacy and rights
to self-development diverges when they are respectively claimed by competing individ-
uals. The self-prometion of one inevitably and invariably infringes upon the self-pro-
tection of another. Communal dialogue is replaced by the protest of competing
claims, social accommodation by righteous indignation, mutual amelioration by stri-
dent self-assertion.

[Rlights talk, in its absoluteness, promotes unrealistic expectations,
heightens social conflict, and inhibits dialogue that might lead toward
consensus, accommodation, or at least the discovery of common
ground. . .. Our rights talk is like a book of words and phrases without
a grammar and syntax. Various rights are proclaimed or proposed.
The catalog of individual liberties expands, without much consideration
of the ends to which they are oriented, their relationship to one an-
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speaks the substantive language of rights talk, it adjudicates social
conflict by measuring the rights of claimants against each other.
As Leslie Bender notes, rights talk therefore conduces to a jurispru-
dence of abstract universal principles.®® In order to adjudicate the
claims of competing rights, appeal must be made to principles that
are independent of particular circumstances. “Legal language
seeks universal applicability, regardless of the particular traits of an
individual.”®" Such adjudication is appropriately effected by a neu-
tral judiciary on the basis of objective principles of law. Accord-
ingly, the primary goal of adjudication is circumstantially to
vindicate abstract universal rights; “law is conceptualized as a rule-
bound system for adjudicating the competing rights of self-inter-
ested, autonomous, essentially equal individuals capable of making
unconstrained choices.”® The language of law is spoken by a juris-
prudential voice singularly universal and programmatically ab-
stract.®® Hence its formal character.

other, to corresponding responsibilities, or to the general welfare.
Lacking a grammar of cooperative living, we are like a traveler who can
say a few words to get a meal and 2 room in a foreign city, but cannot
converse with its inhabitants.

GLENDON, supra note 42, at 14,

Rights talk generates a sociality resembling more a cacophony of discord than a
community of discourse. Such discord, moreover, is not happenstance. It is structur-
ally intrinsic to the moral discourse of rights talk. “The fact is that the . . . ideal of self-
sufficiency cannot be successfully democratized. A large collection of self-determin-
ing, selfsufficient individuals cannot even be a society.” GLENDON, supra note 42, at
74. The abstract autonomous individual that programmatically speaks rights talk is
intrinsically non-social. Its governing social interest is self-interest. “Buried deep in
our rights dialect is an unexpressed premise that we roam at large in a land of stran-
gers . . .." GLENDON, supra note 42, at 77,

60 Leslie Bender, From Gender Difference to Feminist Solidarity: Using Carol Gilligan and
an Etkic of Care in Law, in GENDER AND Law 592 (Katharine T. Bartlett ed., 1593).

61 Minow, fustice Engendered, supra note 6, at 45,

62 Finley, supra note 8, at 896.

63 This abstract universalism of the law has recently come under rather severe criti-
cal scrutiny by non-Western writers whose cultures have been forced to endorse the
rights talk of the West—a rights talk spoken by an international law that to date has
been dictated by Western jurisprudence. “The prevailing human rights discourse . . .
is abstracted from social history and thereby arrives at conclusions which make
human rights both eternal in historical time and universal in social place.” Issa G.
Sunvi, THE CoNcEPT OF HumaN RIGHTS IN AFrica 43 (1989). Such writers voice the
suspicion that the abstract universalism of the West may very well be peculiar to the
West. See generally Ziyad Motala, Human Rights in Africa: A Cultural, Ideological, and
Legal Examination, 12 Hastings INT'L & Comp. L. Rev. 373 (1989); Makua wa Mutua,
The Banjul Charter and the African Cultural Fingerprint: An FEvaluation of the Language of
Duties, 35 Va. J. INT'L L. 339 (1995); J.B. Qjwang, Laying a Basis for Rights: Towards a
Jurisprudence of Development, in AFRICAN Law AND LEGAL THEORY 351 (Gordon R. Wood-
man & A.O. Obilade eds., 1995); Raimundo Panikkar, Is the Notion of Human Righis a
Western. Coneept?, 120 DioceNEs 75 (1982).
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The language of law thus manifests the logic of the written
word both formally and substantively. Formally, it codifies social
reality in terms of the abstract universal jurisprudence of rights
talk. Substantively, it speaks the Janguage of abstract autonomous
individuals universally possessing such rights. Historically, how-
ever, the authors of legal language have not so much been abstract
autonomous individuals as they have been men. “Men have shaped
it, they have defined it, they have interpreted it . . . .76 Feminist
legal scholars therefore suspect legal language of expressing not so
much an abstract universal jurisprudence as expressing the particu-
larly masculine jurisprudence of its authors.”> But inasmuch as the
language of law speaks with the voice of authority, it effectively priv-
ileges the male perspective as authoritative. Feminists therefore
further suspect that legal language disguises the male voice as the
universal voice.®® “Because it is embedded in a patriarchal frame-
work that equates abstraction and universalization from only one
group’s experiences as neutrality, legal reasoning views male exper-
iences and perspectives as the universal norm around which terms
and entire areas of law are defined.”®” The abstract universal voice
of legal authority is therefore suspected by feminists as being the
distinctively male voice of its authors.®®

This feminist suspicion generates the perception that the logic
of legal language is itself distinctively masculine. The language of
abstract universality and autonomous individuality is construed as
the linguistic penchant of men.®® As such, it ostensibly serves dis-
tinctively masculine interests:

Legal language frames the issues, it defines the terms in
which speech in the legal world must occur, it tells us how we

64 Finley, supra note 8, at 892,

65 Robin West, Jurisprudence and Gender, 55 U. Cu1. L. Rev. 1, 58 (1988) [hereinaf-
ter West, Jurisprudence and Gender].

66 Finley, supre note 8, at 897.

67 Finley, supra note 8, at 897. Finley describes in some detail how the masculine
perspective governs the law of torts, contracts, labor, and crime. See Finley, supra note
8, at 892-902. In understanding whether someone is negligent, how agreements
should arise and be enforced, how a worker should be regarded and treated, and the
appropriate response to criminal activity, the man’s perspective is taken as “natural,
inevitable, complete, objective, and neutral.” Finley, supra note 8, at 892.

68 Finley, supre note 8, at 897.

69 “Universal and objective thinking is male language because intellectually, eco-
nomically, and politically, privileged men have had the power to ignore other per-
spectives and thus come to think of their situation as the norm, their reality as reality,
and their views as objective.” Finley, supra note 8, at 893. See also Jennifer Nedelsky,
The Challenges of Multiplicity, in GENDER AND Law 878, 880 (Katharine T. Bardett ed.,
19938); West, Jurisprudence and Cender, supra note 65, at 590; Minow, Justice Engendered,
supra note 6, at 35-45.
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should understand a problem and which explanations are ac-

ceptable and which are not. Since this language has been

crafted primarily by white men, the way it frames issues, the way

it defines problems, and the speakers and speech it credits, do

not readily include women. Legal language commands: abstract

a situation from historical, social, and political context; be “ob-

jective” and avoid the lens of non[-]Jmale experience; invoke

universal principles such as “equality” and “free choice;” speak
with the Voice of dispassionate reason; be simple, direct, and cer-
tain; avoid the complexity of varying, interacting perspectives
and overlapping multi-textured explanations; and most of all,

tell it and see it “like a man”—put it in terms that relate to men

and to which men can relate.”®
To the extent that legal language serves characteristically mascu-
line interests, it disserves characteristically feminine interests. This
point is readily made by the feminist critique of rights talk.

The controlling insight of feminist discomfort with rights talk
is that rights universally inhere in human beings to the extent, and
only to the extent, that a human being shares the fundamental
samenéss of humanity presupposed by rights talk.”! Rights talk sys-
tematically excludes from the ambit of equal regard those who dif-
fer from the essential sameness allegedly characteristic of human
beings. To the extent that women fail to manifest this essential
sameness of abstract autonomous individuality, rights talk fails to
address them.”®

Mary Ann Glendon has observed that, contrary to the para-
digm of abstract autonomous individuality, women in our culture
concern themselves with the “values of care, relationship, nurture,
and contextuality.””® Because rights talk fails to address itself to
this concern, it fails to speak to women. “Once again, the premise
of a basic human nature, found in the abstract individual . . . risks
excluding any who do not meet it.”’* As Robin West contends, wo-
men concern themselves with commmunal connection, men with in-
dividuated disconnection.” Rights talk serves the interests of the

[
] »

70 Finley, supra note 8, at 905.

71 MarTHA Mivow, MakING ALL THE DirFerence 147 (1990) [hereinafter Mmow,
Maxaing ALL THE DIFFERENGE].

72 Rights talk “presumes to address only autonomous, independent individuals
who can separate themselves from others and enter freely, unencumbered, into an
agreement about how to conduct private and public affairs.” Jd. at 150,

73 GLENDON, supra note 42, at 174

74 Minow, MaKING ALL THE DIFFERENCE, supra note 71, at 156.

75 West, furisprudence and Gender, supra note 69, at 2-3. Sez also Nedelsky, supra note
68, at 880; Finley, supra note 8, at 905. This disparity between masculine and femi-
nine interests is commonly characterized in feminist literature as the difference be-
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latter, and therefore disserves the interests of the former.”

To the extent, however, that women live within the legal cul-
ture authored by men, their distinctly feminine interests are sub-
jected to the distinctly male interests that govern the language of
the law. As Martha Minow argues, “[a] notion of equality that de-
mands disregarding a ‘difference’ calls for assimilation to an un-
stated norm.””” This unstated norm, of course, is the male norm
ostensibly articulated by rights talk of the universal abstract autono-
mous individual. Inasmuch as the rights talk of law serves to struc-
ture social reality, female experience of this reality is mediated
through male paradigms.”® Ann Scales refers to this as the “episte-

tween an ethics of rights and an ethics of care. Nancy Levit, Feminism for Men: Legal
Ideology and the Construction of Maleness, 43 UCLA L. Rev. 1037, 1045 (1996).
76 The discomfort of feminism with rights talk, then, is twofold. On the one hand,
it has to do with the nature of equality presupposed by such talk.
An admirable commitment to universality and inclusion accompa-
nies this idea, an idea that all individuals could be selfsufficient and
that all individuals, if removed from context, would share a fundamen-
tal humanity. . . . All persons are equal because of this fundamental
sameness—yet this sameness seems to be the emptiness left when we are
each sheared of all that makes us different.
Minow, MAKING ALL THE DIFFERENCE, supra note 71, at 152 (footnote omitted). Rights
talk proclaims an essential humanity equally inherent in all human beings, speaking
as if this essential humanity were universal. But this universality of essential human
being, this sameness that allegedly characterizes us all, is particularly male. It
programmatically.excludes the female. “The presentation of a type of human being
as though it described all human beings risks excluding any who do not fit or treating
_such misfits as deviant.” Minow, MAKING ALL THE DIFFERENCE, supra note 71, at 153.
From the feminist perspective, equal rights talk serves to perpetuate the very inequal-
ity it speaks against.

On the other hand, the social divisiveness that rights talk structures into the soci-
ety that speaks it seems uniquely unsuited to the concerns of women. “[R]ights talk
disserves public deliberation not only through affirmatively promoting an image of
the rights-bearer as a radically autonomous individual, but through its corresponding
neglect of the sodial dimensions of human personhood.” GLENDON, supra note 42, at
109. Historically, women are uniquely concerned with this social dimension:

Traditionally, it has been women who have taken primary responsi-
bility for the transmission of family lore and for the moral education of
children. As mothers and teachers, they have nourished a sense of con-
nectedness between individuals, and an awareness of the linkage among
present, past, and future generations. Hence the important role ac-
corded by many feminists to the values of care, relationship, nurture,
and contextuality . . . .

GLENDON, supra note 42, at 174,

Rights talk therefore fails to address itself to the interests that wpomen typically
exhibit in the essentially communal nature of their being human. Rights talk engen-
ders a society that structurally ignores the female by virtue of its peculiarly male stan-
dard: abstract autonomous individuality.

77 Minow, fustice Engendered, supra note 6, at 32,
78 See Davry, Pure LusT, supra note 38, at 50.
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Rights talk functions structurally to oppress women.®* Au-
thored by men, legal language constructs a social reality ostensibly
serving the distinctively masculine interests of universal abstract au-
tonomous individuality. It consequently identifies the interests of
care, context, connectedness, and community as being distinctly
feminine characteristics while simultaneously disserving them.®
This difference is structured, moreover, as a difference of inequal-
ity effected by the very terms of equality dictated by legal language.
Those concerns characterized as feminine are consequently sub-
verted to those concerns characterized as masculine. The gender
inequality authored by legal language therefore reflects the sexual
authority that men exercise over women. “As sexual inequality is
gendered as man and women, gender inequality is sexualized as
dominance and subordination.”®® Legal language therefore speaks
a social reality structured in terms of sexual oppression: “sexual dif-
ference is a function of sexual dominance.”®” This dominance is
exercised, and exercised exclusively, by men.?®

The language of law is therefore gendered in terms of sex.
MacKinnon supports this contention in calling attention to Kate
Millet’s central thesis in Sexual Politics®® Sex has political aspects
which involve both power and domination.®® Sexuality provides
the relational paradigm between men and women in terms of
which the gender inequality of social reality is articulated. “[Sex] is
a pervasive dimension of social life, one that permeates the whole,
a dimension along which gender occurs and through which gender
is socially constituted . . . .”®! Throughout feminist literature, sexu-

itly endorsed by rights talk as it is presupposed by rights talk. It is therefore not
generally subject to legal challenge.
So long as power enforced by law reflects and corresponds—in form
and substance—to power enforced by men over women in society, law is
objective, appears principled, becomes just the way things are. So long
25 men domjnate women effectively enough in society without the sup-
port of positive law, nothing constitutional can be done about it.
Id. at 239,

84 Ag Kathryn Abrams remarks, the central claim of MacKinnon and the feminism
that she represents is that “coercion is paradigmatic of heterosexual relations and
constitutive of the social meaning of gender under gender inequality.” Kathryn
Abrams, Ideology and Women's Choices, in GENDER AND Law 907, 908 (Katharine T. Bart-
lett ed., 1993). .

85 Ser Finley, supra note 8, at 905-06.

86 MacCKINNON, TOWARD A FEMINIST THEORY OF THE STATE, supra note 80, at 241,

87 MacKinnoN, Towarp a FEMiNiST THEORY OF THE STATE, supra note 80, at 130.

88 MacKinnoN, Towarp a FeminisT THEORY OF THE STATE, supra note 80, at 127,

89 KaTE MILLET, SExuaL PoLrrics (1970).

90 Id. at xi.

91 MacKinnon, TowarRp A FEMmNIsT THEORY OF THE STATE, supra note 80, at 130.
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ality is perceived as the exercise of male oppression over women:
“the important difference between men and women is that women
get fucked and men fuck: ‘women,’ definitionally, are ‘those from
whom sex is taken[]’ . . .."** Sexuality constructs women as objects
for sexual use by men.*® Sexuality is therefore constructed to serve
male sexual interests.*® Sex is penetration; sexual pleasure a func-
tion of erection and ejaculation.?® Distinctly feminine sexual inter-
ests are subjected to distinctively masculine sexual interests. Men
are the subject of sex; women its object.

The language of law therefore reflects the social reality of sex:
male domination of women. “Male dominance is sexual.”® The
law is ostensibly authored by men to serve socially constructed male
interests while the authority of law is exercised to disserve socially
constructed female interests. “Male power is a myth that makes
itself true.”®” Social reality is consequently constructed in terms of
gender inequality. To the critical eye of feminism, men appear as
the subject of this construction and women its object.*® Those who
have a penis wield the pen. Social reality is written accordingly.

92 West, Jurisprudence and Gender, supra note 65, at 13.

93 “Being a thing [or sexual use is fundamental to [women].” MacKmvnoN, To-
wARD A FEMINIST THEORY OF THE STATE, sufra note 80, at 130, Although lesbian sexu-
ality might seem to obviate this claim, it actually vindicates it—at least, from a general
cultural perspective. “Lesbianism, when visible, has been either a perversion or not,
to be tolerated or not.” MacKinnon, Feminism, Marxism, Method, and the State, supra
note 39, at 531. From a lesbian perspective, of course, sex between women is viewed
quite differently as an expression of the wholeness of women as women, i.e., as not a
function of men. Rather, sex is seen “as an act of self-assertion and solidarity between
women, it responds to repression precisely by rejecting the degrading role imposed
on women by men’s definition of them as dependent, relative beings that exist not for
themselves but for men.” GINETTE CASTRO, AMERICAN FEMINIsM 107 (1990).

94 “[W]hat is sexual is what gives a man an erection. Whatever it takes to make a
penis shudder and stiffen with the experience of its potency is what sexuality means
culturally.” MacKiNnoN, Towarp A FEMINIST THEORY OF THE STATE, supra note 80, at
187.

95 MacKinnoN, Towarp A FEmmist THEORY OF THE STATE, supra note 80, at 137,
MacKinnon notes that when someone announces (for whatever reason) they had sex
three times, this means that the man had three orgasms. MacKmvnoN, TowArD a
FeminisT THEORY OF THE StaATE, supra note 80, at 133. On the other hand, female
sexual pleasure is generally understood as either “relatively unimportant . . . or myste-
rious. . . . Female sexual pleasure is constructed as unreliable or incomprehensible
(or even voracious and insatiable) in a phallocentric culture.” Smart, supre note 41,
at 202. “[W]omen are ofien understood to be guardians of what men most want, but
of which they have little understanding.” Smart, supra note 41, at 202. What men
most want—sex—is “inconveniently located in women's bodies.” Smart, supra note
41, at 202.

96 MacKinnon, Towarp A FeminvisT THEORY OF THE STATE, supra note 80, at 127.

97 MacKinnoN, Towarp A FEMINIST THEORY OF THE STATE, supre note 80, at 104,

98 “A theory of sexuality becomes feminist methodologically . . . to the extent it
treats sexuality as a social construct of male power: defined by men, forced on women,



1998] THE PENILE CODE 19

Hence the penile code: “Man fucks woman; subject verb object.”®

IV. BreariNc THE PeENILE CODE

Patriarchy is itself the prevailing religion of the entire planet, and its
essential message is necrophilia.'*®

A governing presumption of the above feminist critique of the
penile code is that the code is authored by men as the exercise of
sexual authority over women. This presumption yields the picture
of pre-textual man utilizing the text of law to oppress pre-textual
woman. “Sexuality remains largely pre-cultural and universally in-
variant, social only in that it needs society to take socially specific
forms.”'®* The sexuality of law—its constructed gender inequal-
ity—is thus construed as a function of pre-existent male interests
exercising authority over pre-existent female interests. Legal lan-
guage is thus presumed to articulate pre-linguistic sexual identity—
an identity pre-structured in terms of the oppression of women by
men.'%?

Carol Smart has remarked:

It is, therefdre, important for feminist theory to go beyond anal-

yses of law which stop at the point of “recognition” that men (as

a taken-for-granted biological category) make and implement

laws whilst women {as a taken-for-granted biological category)

are oppressed by them. We need instead to consider the ways in

which law constructs and reconstructs masculinity and feminin-

ity, and maleness and femaleness, and contributes routinely to a

common-sense perception of difference which sustains the so-

cial and sexual practices which feminism is attempting to

challenge.'%?
The suspicion voiced here is that the gender inequality constructed
by legal language is not properly understood as a function of prel-
inguistic sexual inequality. For feminist thought, this suspicion has
devolved from the perception that the supposition of prelinguistic
sexual identity in fact commits feminism to the same conceptual
error of which it accuses the masculinism of legal language—
namely, mistaking the perspectival for the universal, the partial for

and constitutive of the meaning of gender.” MacKinnon, TowarD a FEMINIST THEORY
OF THE STATE, supra note 80, at 128.

99 MacKinnon, Feminism, Marxism, Method, and the Stale, supra note 39, at b4l.

100 Dary, Gyn/EcoLocy: THE METAETHICS OF RapicaL FeminsM 39 (1978) [herein-
after Davy, Gyn/EcoLocy] (emphasis added}.

101 MacKiNnoN, TOWARD A FeminisT THEORY OF THE STATE, supra note B0, at 132,

102 Smart, supra note 41, at 207.

103 Smart, supra note 41, at 201.



20 NEW YORK CITY LAW REVIEW [Vol. 2:1

the impartial, the subjective for the objective.’® This is as much
true, moreover, for the prelinguistic sexual identification of men as
it is for that of women.

On the one hand, the supposition of a prelinguistic sexual
identity for women presumes that all women—as women—exhibit
a common, essential femininity.'”® But to many feminists, this es-
sential femininity fails to account for the experience of a great
many women.’® Not only, however, does such an essentialized
femininity illegitimately presuppose some sort of monolithic fe-
male experience; it further presupposes that this female experi-
ence is hormative. As Martha Minow remarks, this latter
presupposition uncritically endorses the traditionally male para-
digm of knowledge whereby the perspective of the few is mistaken
for the truth of the many:

Thus, feminists make the mistake we identify in others—the
tendency to treat our own perspective as the single truth—be-
cause we share the cultural assumptions about what counts as
knowledge, what prevails as a claim, and what kinds of intellec-
tual order we need to make sense of the world.*®”

In other words, such an essentialist perspective commits the same

conceptual error of abstract universalism that feminism would ac-
cuse men of having committed.'®® “We risk becoming embroiled

104 “[B]y urging the corrective of the women's perspective, or even a feminist stand-
point, feminists have jeopardized our own challenge to simplification, essentialism,
and stereotyping.” Minow, fustice Engendered, supra note 6, at 62.

105 EL1zABETH V. SPELMAN, INESSENTIAL WOMAN 3 (1988).

106 Smart, supra note 41, at 200. Indeed, to many feminists, such an essential femi-
ninity looks suspiciously particular t¢ the norm of womanhood advocated by the
white, educated middleclass of the West. See Martha Minow, Feminisi Reason: Getiing It
and Losing It, in GENDER AND Law 872, 872 (Katharine T. Bartlewt ed., 1993) [hereinaf-
ter Minow, Feminisi Reason]; SPELMAN, supra note 105, at 3; Levit, supra note 75, at
1050; Annie Bunting, Theorizing Women’s Cultural Diversity in Feminist International
Human Rights Strategies, 20 ].L. & Soc’y 6, 12 (1993).

107 Minow, Feminist Reason, supra note 106, at 874.

108 This has led some feminists to deny the possibility of a “feminist epistemology”
altogether—inasmuch as such an epistemology would presuppose a universal and ab-
stract access to the truth of matters, irrespective of the perspective of those seeking
such access. Minow, Justice Engendered, supra note 6, at 64. As Audre Lorde remarks,
“the master’s tools will never dismantle the master’s house. They may allow us temporarily to
beat him at his own game, but they will never enable us to bring about genuine
change.” Audre Lorde, The Master’s Tools Will Never Dismantle The Master’s House, in
THis BRIDCE CaLrLep My Back 98, 99 (Cherrie Moraga & Gloria Anzaldaa eds., 1983).
As far as | can tell, much of this line of feminist thought has devolved from the decon-
structionist philosophy of Jacques Derrida, as filtered through the historical writings
of Michel Foucault. Ses Annie Bunting, Feminism, Foucaull, and Law as Power/Knowl-
edge, 30 ALBERTA L. REv. 829 (1992). “Deconstruction clearly rejects any essential cat-
egory of woman.” Bunting, supra note 106, at 11.
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in what we critique, entranced by what we would demystify.”'* In
effect, by excluding those women who fail to exhibit the abstract
universal character of what is essentially feminine, the supposition
of a prelinguistic female sexual identity undermines the very devo-
tion to care, connectedness, and community that it normatively ad-
vocates.!'® For these reasons, feminism has become increasingly
disenchanted with the notion of a prelinguistic sexual identity of
women.'"

On the other hand, the supposition of a prelinguistic sexual
identity for men presumes that all men—as men—exhibit a com-
mon, essential masculinity. Inasmuch as feminism has largely de-
voted itself to the distinctive interests of women, feminist inquiry
into the distinctive interests of men has not been pursued to any
great extent. “[A]part from the crucial role of culprit, men have
been largely omitted from feminism.”''* Nevertheless, feminist
thought has generally presumed a prelinguistic sexual identity of
men distinctly antithetical to that of women.'® This antithesis,
moreover, is generally assumed to exhibit the logic of domination.
“Dominance eroticized defines the imperatives of its masculinity,
submission eroticized defines its femininity.”''* The same criti-
cisms may be offered against the notion of prelinguistic male sex-
ual identity a} were offered above against the notion of a
prelinguistic female sexual identity. Moreover, the supposition of
a prelinguistic male sexual identity would seem particularly
counterproductive to the feminist agenda, namely, to dismantle
the structures of male oppression. If men are essentially oppres-
sive, the only viable way to end male oppression would be to elimi-
nate all men.'"® The structures of an oppressive social reality can

109 Minow, fustice Engendered, supra note 6, at 65.

110 “In theory, [ferninism] demands that we make particularity, context, and diver-
sity central, that we learn to be wary of generalization, that we pay attention to a
multiplicity of voices and perspectives without assuming that they will fit into any
preconceived category . . . ." Nedelsky, supra note 69, at 831-82.

111 ] evit, supra note 75, at 1049.

112 Levit, supre note 75, at 1038,

113 “The potential for matertal connection with the other defines women’s subjec-
tive, phenomenological and existential state, just as surely as the inevitability of mate-
rial separation from the other defines men’s existential state.” West, furisprudence and
Gender, supra note 65, at 14.

114 MacKinnoN, TowarD a FEMINIST THEORY OF THE STATE, supra note 80, at 130.

115 Or, to remove all men from all positions of power. Or, to have all women with-
draw from any institutions of power dictated by men. At its logical extreme, this
would entail not only that women remove themselves from all existing politicalsocial-
economic structures, but that women ultimately cease speaking the language that con-
structs them.
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i
never be fixed if those who dictate them are essentially (hence,
invariably and inevitably) oppressive.

In effect, moreover, prelinguistic sexual identity renders the
essential identity of woman a function of the apposite sexual iden-
tity of men (and, of course, vice versa):

[D]iscourses which reproduce the taken-for-granted natural dif-

ferences reinforce our ‘experience’ as men and women. They

are also constantly drawn into a dualistic frame of reference

whereby the concept of woman is meaningful only so long as

there is a concept of man against which it can be formulated.

Woman becomes what man is not.'!®
This is especially counterproductive to the feminist agenda of re-
lieving women of their status of being the object of sexual oppres-
sion. If women are identified essendally in terms of sexual
oppression, it becomes entirely unclear what an unoppressed wo-
man would be. “The point is that self-evident difference is presup-
posed even though it may be the overcoming of this difference
which is the goal.”'” Prelinguistic sexual identity thus restricts the
identity of women to their sexuality—a sexuality understood in
terms of oppression. “Woman becomes the eternal victim because
of her sex which is, in turn, a natural and self-evident attribute.”*8
Women are more—much more—than their sex. A feminism that
would restrict feminine identity to sexuality is a feminism that does
women a disservice.

The notion of prelinguistic sexual identity, then, whether for
men or women, seems particularly unhelpful and philosophically
problematic. The central question here is whether prelinguistic
sexual identity exists prior to the linguistic construction of gender
difference.!'® A positive answer would identify distinctively mascu-
line and feminine interests that dictate their linguistic construction
as such.’® Sexual identity is thus presumed to govern the linguis-
tic construction of gender difference. Something prelinguistic,
however, cannot be identified. Identification is a distinctively lin-
guistic exercise. A prelinguistic sexual identity, in other words, is
oxymoronic because it is understood in no other terms than in
those dictated by linguistically constructed gender difference.
Consequently, the linguistic construction of gender difference is
not viably conceived as a function of prelinguistic sexual

116 Smart, supra note 41, at 204.

117 Smart, supra note 41, at 204.

118 Smart, supra note 41, at 208.

119 Juprri BuTLER, Bopies THAT MATTER xi (1993).
120 Id at 5.
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identity.'®!

The above perception has profound impact on the feminist
criique of legal language. “Just as women have internalized stereo-
types of inadequacy, men may have internalized the stereotypic
images and behaviors of dominant norms.”'** Distinctively mascu-
line interests are as much a function of the linguistic construction
of social reality as are distinctively feminine interests.'*® Legal lan-
guage, in other words, is not properly conceived as a tool whereby
the former dominates the latter. Language does not serve a prel-
inguistic scheme of sexual oppression. Rather, this language artic-
ulates a scheme of linguistically constructed gender difference.'™

Judith Butler therefore asks: “[i]f gender is a construction,
must there be an ‘I’ or a ‘we’ who enacts or performs that construc-
tion?”!'%® The perception here is that language is not dictated by a
prelinguistic subjectivity. The subject is as much linguistically con-
structed as the object of language.’*® Man is not the prelinguistic
subject of language, nor woman its object. In a sense, language
speaks, and language speaks both man and woman.'?’

But the critical question of this entire discussion still remains:
why does language engender the sexual oppression of women by
men? “Given the statistical realities, all women live all the time
under the shadow of the threat of sexual abuse”**—an abuse that
language reinforces in myriad ways by subordinating distinctively
feminine interests to distinctively masculine interests.

This reinforcement is due to the logic of the written word

121 g,

122 L evit, supra note 75, at 1084 (footnote omitted). Levit argues “[t]o the extent
that legal precedents shape gender difference, the message is inescapably clear: real
men embody power; they are society’s breadwinners, criminals, and warriors; and they
feel no pain.” Levit, supra note 75, at 1114.

123 “Just as privilege is often invisible, so are the ways in which stereotypes trap
members of dominant groups.” Levit, supra note 75, at 1080-81.

124 See generaily, BUTLER, supra note 119,

125 BuTLER, supra note 119, at 7.

126 “Subjected td gender, but subjectivated by gender, the ‘I' neither precedes nor
follows the process of this gendering, but emerges only within and as the matrix of
gender relations themselves.” BUTLER, supra note 119, at 7. See Bunting, supra note
108, at 831, 835-37.

127 An adequate understanding of this point would take us rather far afield into an
inquiry of the writings of Martin Heidegger, for it is he who provided the philosophi-
cal foundation for this entire line of thought. “We leave the speaking to language.”
MarTin HEIDEGGER, POETRY, Lancuace, THoucHT 191 (Albert Hofstadter trans.,
1971). Ludwig Wittgenstein may also be understood to have contributed to laying the
same foundation. “Language must speak for iself.” Lupwic WirTcensTEIN, PHiLo-
sopHICAL GRaMmar pt. 1, 1 2, at 40 (Rush Rhees ed. & Anthony Kenny trans., 1974).

128 MacKinnoN, Towarp a FeminisT THEORY OF THE STATE, supra note 80, at 149.
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whereby language in general, and legal language in particular,
quintessentially articulates itself. I suggest it is due, in other words,
to the ocular epistemology of the pen. As discussed above, the
epistemological structure of the written word dictates not only the
character of the subject and object of knowledge respectively, but
dictates accordingly the character of textual authority. This char-
acter is reflected through an explanatory fixation of objectivity as
authored by an elided subjectivity—a subjectivity characterized as
universal abstract autonomous individuality and an objectivity char-
acterized as an externality over which the authority of the written
word is therefore exercised. As shown throughout our (written)
history, men have held the pen whereby women have been
penned. Man pens woman. As author, man is engendered by the
logic of the written word into the role of subject; woman is engen-
dered into the role of object. Hence the linguistic construction of
gender difference.

But what makes this linguistic construction of gender differ-
ence sexually oppressive? The written word pens reality: fixes it,
marks it, lays it out, and articulates it. By virtue of this penetration,
the text exercises its authority and thereby engenders an objectivity
in apposition to a consequently suppressed subjectivity. The writ-
ten word absents its author through the imposition of its authority.
Yet it is precisely through the imposition of this authority of the
written that the absent author ostensibly imposes his word upon
reality. The absent author thereby presents himself: a presence ef-
fected through the authority of the written word. As Mary Daly so
remarkably notes: “[i]t is important to remember that in patriarchy
women are vehicles that incarnate the male presence.”** This is
the governing structure of sexual oppression engendered by the
linguistic construction of gender difference: “male omnipresence
is in reality an omniabsence that depends upon women for its in-
carnations . . . .”'*® As subject, man imposes himself upon woman
as object. In effect, the logic of the written word generates a narra-
tive mythology of the suppressed self seeking to realize itself
through embracing the other than itself.’*!

129 Dary, Pure LusT, supra note 38, at 143. She otherwise refers to this as man-
infestation of male absence. Davv, Pure LusT, supra note 38, at 146. (The term “man-
infested” was suggested to Mary Daly by Eleanor Mullaley in a 1980 conversation.
Davy, Pure LusT, supra note 38, at 146 n.44).

130 Dary, Pure Lust, supra note 38, at 146. Note the implicit theological overtones.

181 “Every story that begins with original innocence and privileges the return to
wholeness imagines the drama of life to be individuation, separation, the birth of self,
the tragedy of autonomy, the fall into writing, alienation; i.e., war, tempered by imagi-
nary respite in the bosom of the Other.” Donna Haraway, A Manifesto for Cyborgs:
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My contention, then, is that the logic of the written word—the
ocular epistemology of the pen—linguistically constructs gender
difference in terms of sexual oppression by virtue of the fact that
distinctively masculine interests are engendered by the logic of sub-
jectivity and distinctively feminine interests are engendered by the
logic of objectivity.’®® Textual authority is consequently exercised
over women by those who ostensibly author the text, namely men.
Hence, the epistemological structure of the penile code.

However, the penile code conduces to a grand illusion. Tex-
tual authority is exercised by the logic of the written word, not by
those who author its text. Subjectivity is as much a construction of
the logic of the written word as is objectivity. The subject does not
dictate the logic of the written word. Rather, the logic of the writ-
ten word dictates the character of the subject vis-a-vis the dictated
character of the object. The author of a text does not author its
authority. Although the author seems epistemologically derivative,
an illusion is invariably created to the contrary. Those holding the
pen always claim the authority of the words penned. Inasmuch as
the pen has historically been held by those wielding a penis, men
have arrogated this authority to themselves. “Having assumed au-
thorship, [men] claim authority, using the divine . . . authority le-
gitimating their atrocities.”™®® This claim constitutes the crux of
the feminist critique of language in general, and of legal language
in particular; for it is by exposing the illusory character of this
claim that the penile code may be broken.

V. CONCLUSION

Is my own understanding only blindness to my own lack of
understanding?'®*

The sum and substance of the above discussion is that because
men have authored the law, they arrogate to themselves the au-
thority of the law. This arrogation, moreover, is an illusion propa-
gated by the logic of the written word. Men do not dictate this
logic. Rather, it dictates us. It linguistically constructs the charac-

Science, Technology, and Socialist Feminism in the 1980’s, in CoMinG TO TERMS: FEMINISM,
THEeORY, Pourmics 173, 200 (Elizabeth Weed ed. 1989).

182 Hence Daly's contention that the governing agenda of “phallocracy” is to ex-
pose women, to render the mystery that woman is (to man) safe and unthreatening.
DaLy, Pure LusT, supra note 38, at 62.

133 Davy, Pure LusT, supra note 38, at 121.

134 T upwic WITTCENSTEIN, ON CERTAINTY § 418, at 54e (G.E.M. Anscombe & G.H.
von Wright eds,, Denis Paul & G.E.M. Anscombe trans., Harper & Row 1972} (empha-
sis added).
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ter of subjectivity as well as the character of objectivity. Men have
been scripted in terms of subjectivity, women in terms.of objectiv-
ity. Given the epistemological dynamic of the relationship between
these linguistic constructs, language structures a gender difference
articulated in terms of sexual oppression. The authority of legal
language is exercised accordingly—the penile code.

Perhaps the most disturbing consequence of this ocular episte-
mology of the pen is that it is essentially necrophilial. The logic of
the written word is a logic of death. Entombed within the order of
the written word, the linguistic construction of reality becomes per-
manently fixed, still, lifeless. Language is a corpus, executed in the
spill of ink, monumentalized through its texts.

The sexual oppression engendered by the penile code is ac-
cordingly necrophilial: “death [becomes] the ultimate sexuval act,
the ultimate making of a person into a thing.”'** In ultima, the
logic of the written word dictates death. This is as much true, how-
ever, for the elided subject of the written word as it 1s for its pene-
trated object. Through the imposition of his illusory textual
authority, the absented author becomes unequally incarnate in the
lifelessness of his objectified victim.

So where is it written that man must exercise authority over
women? Nowhere, really. It is rather the logic of the written word
that ostensibly dictates such an exercise of authority. Nevertheless,
this dual sentence of death imposed by the penile code upon both
its subject and object is neither inevitable nor inviolate. Its dicta-
tion of authority devolves from a grand illusion—an illusion of au-
thority exercised by men over women. Illusions can be broken—
must be broken, if we are ever to live together equally as men and
women.

The illusion of authority ostensibly dictated by the penile code
may be broken, however, only if both its subject and object dis-
illusion themselves of its authority: women, through dis-illusioning
themselves of the exercise of authority over them; men, through
dis-illusioning themselves of the exercise of authority by them. Be-
cause the one dis-illusion is a function of the other, the penile code
may not adequately be broken independently by either women or
men.

For their part, women have already made significant in-roads
against the penile code. They have done so, ironically enough, by
writing. As authors, women violate the logic of sexual oppression

185 MacKmvnonN, Towarp A FEmmisT THEORY OF THE STATE, supra note 80, at 140.



1998] THE PENILE CODE 27

historically endemic to the written word—not so much by virtue of
writing about women, but by virtue of writing as women. Women
voice themselves as women. To the extent that women voice them-
selves as women, they resist elision into the universally abstract au-
tonomous individuality of the absented author to which the logic
of the written word would otherwise subject them. If women are to
dis-illusion themselves of the authority ostensibly exercised over
them by the penile code, they must speak in a different voice—
their own voice.’*® Women must hold the pen in their own hand,
and write aswomen. Only then may women be heard to speak with
the authority of women. Thus, by assuming the mantle of their
own authority as women, women dismantle the authority ostensibly
exercised over them by men.

For their part, men have made few inroads against the penile
code. This is not surprising, given the fact that men occupy the
more comfortable role in its exercise of authority over women.
Men would seem to have little incentive to break the penile code.
However, men are as much subjected to the oppressive logic of the
written word as women are objectified by it. As dictated by the
penile code, the exercise of male authority over the female elides
the identity of men. The logic of the written word engenders in
men the universally abstract autonomous individuality of the ab-
sent author. We are consequently alienated from ourselves as men.
We speak not with the authority of men, but with the authority of
authority—an authority exercised by the logic of the written word.
We will break the penile code only by writing as men. To the ex-
tent that we write as men, we eschew the universally abstract auton-
omous individuality to which we have historically been subjected.
In order to dis-illusion ourselves of the abstract authority ostensibly
exercised by us, we must speak with our own authority as men. By
thus assuming the mantle of our own authority as men, we disman-
tle the authority apparently exercised by us over women.

The penile code may be broken, then, by women writing as
women, and men writing as men. This is historically difficult for
women and conceptually difficult for men. Women must raise
their voice against the illusion imposed upon them that they have
no authority to speak. Men must lower their voice against the illu-
sion that they speak with the universal and autonomous authority
of the abstract author. Most importantly, both women and men
must hear each other speak. Only then will women and men speak

186 Szz CaroL GiLLicaN, IN A DisFERENT Voice; PsycHoLocicaL THEORY ann Wo-
MEN’s DEVELOPMENT (1993).
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respectively as women and men, break the penile code, and help
end the sexual oppression of women by men.



BEACH EROSION AND HURRICANE
PROTECTION IN THE SECOND CIRCUIT: THE
STATUTE OF LIMITATIONS AS A
GOVERNMENT NEMESIS

Barbara Affeldt T

One of the world’s most spectacular sand beaches Tuns from New
England down the Atlantic coast, winding around Florida to reach
along the northern edge of the Gulf of Mexico. Much of the 2,700-mile
beach lies on the 295 “barrier islands” that stand between the sea and
the mainland along the two coasts. Both the mainland beaches and the
islands are under constant attack from the sea, which sometimes builds
them up, sometimes tears them downl,] and continuously reshapes them.

The early inhabitants of the shore zome, recognizing that the coast
has always been a hazardous place for people, settled on the bay side of
the barrier islands, as far inland from the beach as possible. Construc-
tion was also kept well back of the mainland beaches. Over the past
several decades that patiern has been reversed. Construction now takes
place as close as possible to the shoreline. Today such resorts as Atlantic
City, Ocean City, Virginia Beach, Hilton Head, Jekyll Island, Miami
Beach[,] and Galveston Island occupy barrier islands, and summer
homes crowd many of the beaches. Naturally pressure for public works to
protect the islands and beaches is strong.!

I. INTRODUCTION

A vigorous debate over the government’s proper role in beach
erosion and hurricane protection exists. There are those who be-
lieve that men and women can never win the battle against nature,
and any attempts to inhibit the natural process of erosion of our
nation’s shorelines are economically illogical.? If shore restoration

1 J.D., 1997, The City University of New York School of Law. M.S., 1989, Ithaca
College; B.S., 1986, University of Massachusetts. The opinions expressed herein rep-
resent the personal views of the author and do not, in any way, reflect the views of the
United States Department of Justice, the United States Department of the Army, or
any other government agency.

1 Robert Dolan 8 Harry Lins, Beaches and Barrier Islands, 257 SCIENTIFIC AMERICAN
68 (July 1987).

2 Ser, e.pn, BARRIER BEACH PRESERVATION AssociaTioN, THE WESTHAMPTON BEAacH
EroSION PROBLEM: NATURE vs[.] SHORTSIGHTED MAN (July 1984); Joe Demma, Ban on
Building at Shore Asked, Klein Seeks to Halt Construction That Causes Erosion Along the
Ocean and L.I. Sound, Newspay {Long Island), Mar. 28, 1973, at 3; Mitchell R. Freed-
man & Donald Meyers, Beach Erosion Danger, Klein Blasts ‘Houses in Teeth of Atlantic,’”
Lone Istann Press, Mar. 28, 1078, at 1; Robert Fresco, Klein Expands Beach-Control
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projects are initiated, a related issue is whether the direct benefi-
ciaries of these projects should contribute their fair and appropri-
ate share of the overall costs. This issue may be the primary
underlying factor that stimulates criticism of many projects.® In-
deed, because beachfront property is coveted and usually expen-
sive to own, there is a perception that beach nourishment* projects
are government “gifts” to the wealthy.” But there are those who
assert that government intervention is critical in preserving United
States shorelines for the beneficial use and enjoyment of all its citi-
zens.® As the debate over shore restoration projects continues, a
principal public policy issue is the appropriate cost shares for fed-
eral and nonfederal (i.e., state and local) contributions to these
projects.’

This article proposes one explanation for the decreased sup-
port for federal participation in shore restoration—the continually

Plan, NEwspay ¥(Long Island), Mar. 29, 1978, at 7; Jane Snider, Groins Unwanted, Klein
Tells Army, Newspay (Long Island), Oct. 25, 1974, at 7; Hope Spencer & Jim Scovel,
Waves Leave Ruin, Controversy, NEwspay (Long Island), Mar. 24, 1973, at 3.

8 CoMMITTEE oN BracH NOURISHMENT AND PROTECTION, NATIONAL RESEARCH
CounciL, BEacH NOURISHMENT AND PROTECTION 43 (1995) [hereinafter BeacH Nour-
ISHMENT AND PROTECTION].

4 Beachfill or nourishment is the process by which beach-compatble sand is
dredged from the bed of a waterbody and pumped onto the beach to provide hurri-
cane protection and beach erosion-control.

5 BEACH NOURISHMENT AND PROTECTION, supra note 3, at 43.

6 See generally American Shore and Beach Preservation Association, Position Pa-
per, On a Federal Policy for Shore Prolection, 64 SHore & Beach 3 (Oct. 1996).

Congress concluded that beach erosion and hurricane protection was important
when it charged the United States Army Corps of Engineers (the “Corps”) with pri-
mary responsibility in this area, Rivers and Harbors Appropriation Act of 1899, 33
U.5.C. §§ 401, 403, 404, 406-09, 411-16, 418, 502, 549, 686, 687 (1993), which neces-
sarily included the allocation of government funds. R. Anne Sudar et. al., Shore Protec-
tion Projects of the U.S. Army Corps of Engineers, 63 Shore & Beach 3 (Apr. 1995). In the
public’s perception as well, beach preservation is of importance, and worth the alloca-
tion of resources. See BEACH NOURISHMENT aND PROTECTION, supra note 3, at 14, “Liv-
ing at or near a coastline, particularly one with a sandy beach, is highly prized.
[Indeed, there has been] a marked escalation in coastal population growth and in the
value of land in many coastal areas.” BeacH NOURISHMENT AND PROTECTION, supra
note 3, at 14. A 1994 report by the U.S, Army Institute for Water Resources shows that
federal spending on erosion control has been small, and has been cost-effective.
SHORELINE PrOTECTION AND BrAcH Erosion ControL Tasx Force, U.S. Army Corrs
OF ENGINEERS, SHORELINE PROTECTION AND BEACH ErRosioN CONTROL STUDY: PHASE It
Cost CoMPARISON OF SHORELINE PROTECTION PROJECTS OF THE U.S, ArRmy CORPS OF
EnciNeers, IWR Report 94-PS-1 (Jan. 1994) [hereinafter SHORELINE PROTECTION AND
BeacH Eroston ControL Task Force] (the results of this report were published in R.
Anne Sudar et. al., supre at Ch. 3). In addition, “some beaches are recognized as
having significant environmental value as habitats for a wide range of marine life,
including threatened or endangered species.” BEacH NOURISHMENT AND PROTECTION,
supra note 3, at 14,

7 BeacH NOURISHMENT AND PROTECTION, sufrra note 3, at 43,
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rising costs of litigation over government-sponsored projects. The
focus of this article is an analysis of recent litigation concerning
beach restoration in the Second Circuit, particularly on Long Is-
land’s south shore. The Second Circuit labeled construction and
maintenance of one particular government project in this area a
continuing tort, tolling the statute of limitations. This ruling ex-
poses the government to litigation concerning this project indefi-
nitely. As a result, the government will be forced to abandon
future shore protection projects and spend those funds on perpet-
ual litigation. The practical effect is that government intervention
to protect this nation’s shorelines will cease.

II. BACKGROUND

The mission of the United States Army Corps of Engineers
(the “Corps”) is to “provid[e] quality, responsive engineering serv-
ices to the nation.”® To carry out this mission, the Corps presently
employs nearly 37,000 Americans worldwide.® The Corps’ New
York District is one of five districts within its North Adantic Divi-
sion.'® The New York District oversees projects in an eight state
region (Connecticut, Maine, Massachusetts, New Hampshire, New
Jersey, New York, Rhode Island, and Vermont) as well as Green-
land.!! The area within the boundaries of the New York District
has the largest civilian population of any of the other districts,'?
and nearly twenty percent of all congressional members have con-
stituents within this area.'®

The Corps provides engineering and related services in four
areas: water and natural resource management (civil works), mili-
tary construction and support, engineering research and develop-
ment, and support to other government agencies.'* One of the

8 NY. District, U.S. ArRmy Corps ofF EncinNeers, Commanp Briering 1 (1995)
[hereinafter CoMmaND BrIEFING] (available from the U.S. Army Corps of Engineers,
N.Y. District, Executive Office, Room 2100, 26 Federal Plaza, New York, N.Y. 10278).

9 U.S. Army Corrs oF ENGINEERS, SERVICE TG THE NaTioN: THE SPIRIT OF THE
Corrs (n.d.).

10 Recently, Congress directed the Corps to reduce the number of its divisions to
no more than eight and no fewer than six. Energy and Water Development Appropri-
ations Act, 1997, Pub. L. No. 104-206, 1996 U.S.C.C.A.N. (110 Stat. 2984) 2989. See
Divisions Restructure, ENciNeer Uppate, Apr. 1997, at 1.

11 NY. DistricT, U.S. Army COrps oF ENGINEERS, A GUIDE To SERVicEs 13 (1989)
[hereinafter A GuDE TO SERVICGES] (available from the U.S. Army Corps of Engineers,
N.Y. District, Office of Public Affairs, Room 2108, 26 Federal Plaza, New York, N.Y.
10278).

12 Id. at 1.

13 CommaND BRIEFING, supra note 8, at 2-3,

14 {J.S. Army Corps OF ENGINEERS, NATION.BuiLDERS 2 (n.d.) (available from the
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Corps’ primary civil works missions is the control of beach erosion
and hurricane protection.!® Corps projects protect the nation’s sea
and lake shores from storm damage, but also reduce, or in some
cases replace, losses from coastal erosion.'® In the civil works area,
the New York District is responsible for activities in the watershed
areas of the Hudson River Basin and Lake Champlain, the Atlantic
coasts of New Jersey and New York, the Hackensack, Passaic, and
Raritan River Basins in New Jersey, and New York Harbor.'”

One project undertaken by the New York District, designed to
control beach erosion and hurricane damage on the south shore
of Long Island, is the Fire Island Inlet to Montauk Point, Long Island,
New York Beach Erosion and Hurricane Project.’® Increasing erosion in
this area has long been of particular concern due to occurrences of
major hurricanes and severe storms.’ In 1955, Congress author-
ized the Secretary of the Army, in cooperation with the Secretary of
Commerce and other federal agencies, to survey hurricanes and
hurricane damage in the eastern and southern United States, and
to examine methods for minimizing the damage caused by erosion
and storms.?° One of the purposes of the survey was to determine
“possible means of preventing loss of human lives and damages to
property, with due consideration of the economics of proposed
breakwaters, seawalls, dikes, dams, and other structures, warning
services, or other measures which might be required.”®' The find-
ings of this survey were eventually documented in a final report to

U.8. Army Corps of Engineers, N.Y. District, Office of Public Affairs, Room 2108, 26
Federal Plaza, New York, N.Y. 10278).

15 A GUIDE TO SERVICES, supra note 11, at 9.

16 A GUIDE TO SERVICES, supra note 11, at 9.

17 Commanp BriEFING, supra note 8, at 2.

18 N.Y. District, U.S. Army Cores oF ENGINEERS, GENERAL DESIGN MEMORANDUM
No. 1, MoricHEs To SHINNECoCK REACH (1963 & Supp. 1969, 1980) [hereinafter Gen-
ERAL DESIGN MEMoraNDUM No. 1] (decuments may be obtained through the Free-
dom of Information Act (“FOIA"), 5 U.S5.C. § 552 (1966), by request in writing from
the U.S. Army Corps of Engineers, N.Y. District, Office of Counsel, Room 1837, 26
Federal Plaza, New York, N.Y. 10278).

19 See, e.g., Laura Durkin, Cokalan Sees Storm Threat to Shellfish, Newspay (Long Is-
land), Apr. 24, 1984, at 19; Susan Gilbert, America Washing Away, Science DicesT, Aug.
1986, at 28; Sarah Lyall, Man vs. Nature in L.l Beach Restoration, N.Y. Times, May 10,
1991, at B1; John Rather, Beach Homes Imperiled Anaw, NY. Times, Apr. 8, 1984, § 21, at
1; John Rather, How Much More Erosion Can Beaches Take?, NY. TiMes, Mar. 21, 1993,
§ 18, at 1; Steve Wick & Sidney C. Schaer, A Way of Life Washed Away, Long Island
Cominunity Being Swallowed Iy Ocean, NEwspay (New York), Mar. 21, 1993, at 50; Steve
Wick & Sidney C. Schaer, All Fall Down, The Disappearance of Dune Road, NEwspay
(Long Island), Mar. 21, 1993, at 4.

20 Coastal and Tidal Areas—Survey—Damages, Pub. L. No. 8471, 1955
U.S.C.CAN. (69 Stat. 132) 152,

21 [
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Congress (the “Final Report”).?? The section of the study concern-
ing the Atlantic coast of Long Island from Fire Island Inlet to Mon-
tauk Point appeared as House Document No. 425 The Final
Report concluded that one of the primary ill-effects of hurricanes
and storms was the erosion of beaches and dunes along the
shoreline.?*

In the Final Report, the Corps proposed an ambitious project
to reshape eighty-three miles of coastline, or approximately seventy
percent of Long Island’s total ocean frontage.** The plan provided
for beach and dune fill, including periodic nourishment to main-
tain shore stability, “grass planting on the dunes, relocation or rais-
ing of existing buildings which are located in the dune area, [and]
interior drainage structures . . . .”2° The Corps also recognized that
construction of a series of protective jetties along the beach, tech-
nically known as “groins,” could interrupt the flow of sand along

22 CHIEF oF ENCINEERS, DEFPARTMENT OF THE ARMY, SOUTH SHORE OF LONG IsLanD
From FIRE IsLanD INLET To MonNTAUK Point, NEw York, BeacH Eroston CoNTROL
Stuny anp Hurricane Survey, H.R. Doc. No. 86425 (1960).

23 At that time, the U.S. Army Chief of Engineers reported to the Secretary of the
Army that:

12. ‘The shores of the area are exposed to waves of the Atlantic Ocean.
For winds from the east and southeast the fetch is unlimited, but for
those from the west and southwest the fetch is limited by the mainland
of New Jersey. Thus, the resulting energy components produce a domi-
nant westward littoral transport of beach material. Reversals in direc-
tion of transport of materials is greater in the eastern part of the area
than in the western part, resulting in less net transport in the eastern
part. Intermittent surveys of the shore and offshore depths since 1834
indicate alternate erosion and accretion with a net accurnulating loss of
beaches. Since 1940[,] the net loss westward of Mecox Bay is estimated
at about 300,000 cubic yards annually, resulting in recession of the
beaches in certain areas ranging from a maximum of 500 feet . . . to 70
feet . . .. The value of land lost by erosion is estimated at $593,000
annually.

13. Hurricane losses in the area result chiefly from hurricane tides,
action of storm waves, inundation caused by hurricane-induced rain,
and wind action. Records indicate that since 1635 the area was affected
by 126 storms, of which 9 were unusually severe; 17, severe; 41, moder-
ate; and 59, threats only. A recurrence of the maximum hurricane tide
of record, that of September 1938 when 45 lives were lost, under 1958
conditions would cause inundation and wave damages in the area esti-
mated at $52,600,000. Thie average annual ccean tidal damages in the
area are estimated at $3,667,000, including $338,000 on the mainland
along the inner bays.

Id 11 12-13, at 4-5.

24 Id Y 148, at 76.

25 Id 13, atl.

26 fd. 9 123, at 61.
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the shoreline and inhibit ongoing erosion.?”

Groins are solid structures, sometimes made out of stone,
which are constructed perpendicular to the shoreline in groups to
prevent storm damage, but especially to reduce and even replace
sand loss from coastal erosion.”® The function of groins is to trap
sand deposited by the littoral drift*® on their updrift side (i.e., on
the side facing the current), and replace sand lost due to erosion.*
However, groins may also cause downdrift beach starvation.®!
Since groins extend out perpendicular from the shoreline up to
500 yards in some cases, the stretch of beach on the downdrift side
(i.e., the side facing away from the flow of the littoral drift) be-
comes vulnerable to erosion by the current.*® Some studies indi-
cate that erosion in these areas is actually increased—until a point
further downdrift when the next groin begins to trap sand.®® At
least one of these studies indicates that, when erosion becomes se-
vere enough, construction of a subsequent groin is necessary to
protect the affected downdrift side.®® This causes further erosion,
requiring construction of yet another groin.®®* Conceivably, con-
struction of an initial groin might lead to an entire coastline pro-

27 Id. 114,at5,15,at 18,9 12, a1 21, 1 102(d), at 54, T 113-14, at 58-59, § 130, at
63, 1 148, at 76, 1 151, at 77.

28 ] CoastaL ENGINEERING RESEARCH CTR., DEP'T OF THE ARMY, SHORE PROTECTION
Manuar 5-35 (4th ed. 1984) [hereinafter SiioreE ProTECTION MaNUAL VoL. 1}; 2
CoastaL ENGINEERING REsEarcH CTr., DEP’T OF THE ARMY, SHORE PROTECTION Man-
UAL 6-76 (4th ed. 1984) [hereinafter SHoRrE ProTECTION MANUAL Vou. 2] (documents
may be obtained by FOIA request in writing from the U.S. Army Corps of Engineers,
N.Y. District, Office of Counsel, Room 1837, 26 Federal Plaza, New York, N.Y, 10278),

29 “The beach and nearshore zone of a coast is the region where the forces of the
sea react against the land. The physical system within this region is composed primar-
ily of the motion of the sea, which supplies energy to the system, and the shore, which
absorbs this energy.” SHore ProTECTION MANUAL VoL. 1, supra note 28, at 14. A
“dynamic feature of the beach and nearshore physical system is littoral transport, de-
fined as the movement of sediments in the nearshore zone by waves and currents. . . .
The material that is transported is called littoral drift.” SHoRE PROTEGTION MANUAL
Vor. 1, supra pote 28, at 1-13.

80 Dolan & Lins, supra note 1, at 73, 76; Omar J. Lillevang, Groins and Effects -
Minimizing Liabilities, in COASTAL ENGINEERING, SANTA BARBARA SPECIALTY CONFERENCE
749, 749 (Am. Soc’y oF CrviL Eng'rs, 1965), The General Design Memorandum No. I for
the project stated, “[t)he function of the groin is to provide, to build and to widen the
protective beach by trapping littoral ‘drift, or to retard the loss of sand fill with mini-
mum interference with littoral movement." GeENeraL DesicN Memoranpbum No, 1,
supra note 18, at 23,

21 See Douglas L., [nman & Birchard M. Brush, Tke Coastal Challenge, Scignce, July 6,
1973, at 20, 29; see also Lillevang, supra note 30, at 749.

32 SHORE PROTECTION MANUAL VoL. 1, supra note 28, at 5-35, 543,

38 Spe, e, Inman & Brush, supra note 31, at 29; Lillevang, supra note 30, at 750.

34 Se¢ Inman & Brush, supra note 31, at 29.

35 See Inman & Brush, supra note 31, at 29.
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tected by groins.?® To combat this problem, sand fill is often
pumped onto the shore, into the “compartments” between the
groins.®’

The precise construction method to be employed, and the
number of groins to be erected, is left within the discretion of the
Corps, based upon experience and need.*® The Corps recognizes,
however, that if groins are to be employed, one of two alternative
methods of construction may be necessary.” The littoral drift on
the south shore of Long Island flows from east to west. If groins
were constructed without beach fill between the groin compart-
ments, construction should begin at the west end of a particular
parcel and proceed in an easterly direction.*® This method would
not cause erosion west of the last groin if there were no beach at
that point. If construction begins at the east end of a parcel, sand
fill should be placed in the groin compartments as they are con-
structed.*’ This would prevent erosion since the groin would trap
very little sand as it flowed from east to west because the area be-
tween the groins would already be filled.

Congress approved the beach erosion and hurricane protec-
tion project recommended for Long Island’s south shore in the
Rivers and Harbors Act of 1960.*2 The Rivers and Harbors Act of
19604 and the Final Report* required New York State and Suffolk
County to agree to certain conditions of local cooperation as a pre-
requisite for federal participation in the project. Specifically, New

36 One study suggests:

The real “need” for a second or third structure may have been only
temporary ¢ . . . However, if additional structures are built, the down-
coast erosion becomes more severe with each succeeding structure, un-
til finally a “point of no return” is reached where the need for addi-
tional protéction from erosion becomes so urgent that the only choices
are: (i) to continue to build protective works, (ii) to find a new source
of beach sand, or (iii) possibly a combination of both.
Inman & Brush, supra note 31, at 29.

37 SHORE PROTECTION MaNUAL VoL. 1, supre note 28, at 543,

38 H.R. Doc. No. 86425, 1 130, at 63, § 151, at 77 (1960). No precise recommen-
dations were set forth in the Final Report relating to construction of, or number of,
groins, although the report recognized that “[s]ome limited groin construction might
be found warranted initially in the most vulnerable locations.” Id. § 114, at 59,

39 Id. 1122, at 61,

40 Jd.; SHore ProTECTION MaNuaL VoL. 1, supra note 28, at 106-08.

41 H.R. Doc. No. 86425, {1 122, at 61; SHoRE PrOTECTION ManNUAL VoL. 1, supra
note 28, at 106-08,

42 Land Acquisition Policy Act of 1960, Pub. L. No. 86-645, § 101, 74 Stat. 480, b46-
50 (1960).

42 Jd. at B51.

44 H.R. Doc. No. 86425, 1 18, at 7.
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York State was to submit specific assurances of local cooperation,
and was obligated to provide funding.*® Suffolk County was to con-
tribute a portion of the funding required for the project, obtain
easements from landowners, and maintain the project after com-
pletion (i.e., pump sand fill into the groin compartments).*®

The project authorized up to fifty groins, apportioned be-
tween three sections (“reaches”); thirteen groins were to be located
in the reach between Fire Island Inlet and Moriches Inlet, twenty-
three on the Westhampton Barrier Beach, and fourteen in the
Southampton to Beachampton Reach.*” In 1963, New York State
and the Corps executed an Assurance of Local Cooperation (the
“Assurance”) for the Westhampton Barrier Beach portion of the
project.”® This Assurance provided for the construction of thirteen
groins starting at the east end of the barrier beach with extensive
sand fill in the compartments.** New York State agreed to main-
tain all the works, to undertake periodic beach nourishment, and
to adopt laws to preserve and restore beaches and dunes.”® How-
ever, Suffolk County’s Board of Supervisors refused to participate
in the project as defined by the Assurance, objecting to the place-
ment of sand fill in the compartments.®! Suffolk County approved
a limited project which included construction of eleven groins, be-
ginning at the east end of the barrier beach, without the placement

456 § 101, 74 Stat. at 551, 553-54,

46 Jd. at 553-54.

47 GeNEraL Desicy MEmoranbum No. 1, suprra note 18, app. A.

48 The specific terms of participation were set forth in an Assurance of Local Co-
operation, signed by the State Superintendent of Public Works on August 14, 1963.
U.S. Army Corps of Engineers, Assurance of Local Cooperation {1963) (amended
1964, 1968) [hereinafter Assurance of Local Cooperation] (document may be ob-
tained by FOIA request in writing from the U.S. Army Corps of Engineers, N.Y. Dis-
trict, Office of Counsel, Room 1837, 26 Federal Plaza, New York, N.Y. 10278).

49 Leuer from Col. M.M. Miletich, District Engineer, U.S. Army Corps of Engi-
neers, to J. Burch McMorran, Superintendent, New York State Department of Public
Works, adwising of the inclusion of thirteen groins in the initial project construction
(Aug. 1, 1963) (document may be obtained by FOIA request in writing from the U.S.
Army Corps of Engineers, N.Y. District, Office of Counsel, Room 1837, 26 Federal
Plaza, New York, N.Y. 10278).

50 Assurance of Local Cooperation, supra note 48, at 2-3.

51 See Beach Erosion Vote Delayed by Suffolk in Fiscal Dispute, N.Y. TiMes, Aug. 6, 1963,
at 33; Ronald Maiorana, Suffolk Hedges on Erosion Work: Board Approves Army Plan for
Beach Control, but Imposes Conditions, N.Y. TiMes, Aug. 18, 1963, at 33. Suffolk County's
concerns were summarized in Rapf v. Suffolk, 755 F.2d 282 (2d Cir. 1985). “[S)ince
[Suffolk] County was to be responsible for maintenance of the groins, it would have
the [financial] burden of maintaining any sand fill which was added; and [Suffolk]
County showed preference for the wealthier and more politically influential home-
owners in the East end.” Jd. at 286 n.5.
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of sand fill 2

Work on the project began in 1965 with construction of two
groins at Georgica Pond in East Hampton.” No fill was added to
this groin compartment. Between January 1965 and October 1966,
eleven groins were installed on the Westhampton Barrier Beach,
beginning on the east end. Historically, this section is most vulner-
able to storms.?* Clearly, at the time of design, the Corps contem-
plated that these groin compartments would be filled.*® However,
the compartments between these groins were not filled at the insis-
tence of local interests.?® Since natural filling did not occur,
storms damaged the area immediately west of the eleven groins.”
Due to this subsequent depletion of sand from the western beach,
the Corps wrote to New York State urging that “dune and beach fill
[was] critically required” between the groins.”® New York State re-

52 Suffolk County, N.Y., Resolution No. 74-64, Relating to Erosion on the Adantic
Shore Front in Suffolk County and the Construction of Groins (Feb. 3, 1964).

53 GENERAL DEsiGN MEMoRranDUM No. 1, supra note 18, app. A.

54 [d at app. D9

55 The General Design Memorandum No. 1 for this project states:

Because the shore is being reinforced with sand fill immediately after
the construction of groins, the groins will serve to retard the loss of
sand. Because the shore in which the groins will be placed is subject to
severe erosion and storm breakthrough| ] of the narrow barrier beach,
the groins will serve to protect the width of the reinforced beach by
retarding loss of sand, and interrupt the lateral currents that are caused
by the breaks through the off-shore-bar and that cause heavy cut back of
the shore.
Id.

56 See supra notes 51-52 and accompanying text.

57 See Letter from Col. R.T. Batson, District Engineer, U.S. Army Corps of Engi-
neers, to Division Engineer, North Atlantic Division, reporting the results of an in-
spection of the groin field to determine whether the dune and beach £ll phase of the
work should be initiated in accordance with the agreement between New York State
and the federal government that artificial fill would be added when and to the extent
found necessary by the Chief of Engineers (May 8, 1967) (document may be obtained
by FOIA request in writing from the U.S. Army Corps of Engineers, N.Y. District,
Office of Counsel, Room 1837, 26 Federal Plaza, New York, N.Y. 10278); Letter from
Col. R.T. Batson, District Engineer, U.5. Army Corps of Engineers, to Division Engi-
neer, North Atlantic Division, reporting the resulis of a field reconnaissance made of
Fire Island and the area east of Moriches Inlet to determine existing beach conditions
(Feb. 20, 1967) {(document may be obtained by FOIA request in writing from the U.S.
Army Corps of Engineers, N.Y. District, Office of Counsel, Room 1837, 26 Federal
Plaza, New York, N.Y. 10278).

58 Letter from Brig. Gen. H.G. Woodbury, Jr., Director of Civil Works, United
States Department of the Army, to |. Burch McMorran, Superintendent, New York
State Department of Public Works, reporting that groins alone would not provide the
beach erosion control and hurricane protection authorized, and that dune and beach
fill was critically required (June 1, 1967) (document may be obtained by FOIA request
in writing from the U.S. Army Corps of Engineers, N.Y. District, Office of Counsel,
Room 1887, 26 Federal Plaza, New York, N.Y. 10278).
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plied requesting the placement of beach fill in the existing groin
field, and the construction of four additional groins with dune and
beach fill on Westhampton Beach.”® Once again, Suffolk County
objected to the placement of fill. Between August 1969 and No-
vember 1970, however, four additional groins were built to the
west, and the four westernmost compartments were filled, to allevi-
ate damage.®® Due to funding limitations, Suffolk County could
not support the subsequent artificial filling of the compartments
between the first eleven groins.®® Additionally, Suffolk County
would not support a proposal by the Corps to undertake further
groin construction.® To date, no further construction of groins
on the beach has taken place.®®

IlI. THE ProBLEM

As a result of these and similar projects, landowners have
brought suit for erosion allegedly caused by inadequate construc-
tion and/or maintenance of projects.®® Since the New York Dis-

59 Letter from ]. Burch McMorran, Superintendent, New York State Department
of Public Works, to Brig. Gen. H.G. Woodbury, Jr., Director of Civil Works, United
States Department of the Army, requesting construction of four additional groins and
the placemeny of dune and beach fill in all groin compartments (June 16, 1967} (doc-
ument may be obtained by FOIA request in writing from the U.S. Army Corps of
Engineers, N.Y. District, Office of Counsel, Room 1837, 26 Federal Plaza, New York,
NY. 10278).

50 The westernmost portion of the 15 groins is located 3.2 miles east of Moriches
Inlet. Sez GENERAL DEsiGN MEMoraNDUM No. 1, supra note 18, app. A, D.

61 Seg David A. Andelman, U.S. Plan on Beaches Disputed, N.Y. Times (BQLI), Apr. 1,
1973, at 87; Demma, supra note 2, at 3; Freedman & Meyers, supra note 2, at 1; Fresco,
supra note 2, at 7; Ed Lowe, Gilgo Beach Washed Out by Sterm, NEwspay (Long Island),
Mar. 27, 1978, at 5; Donna Petrozzello, Dispute Snags Funds to Plug Inlet, HampTON
CHron,, Mar! 11, 1993, at 1; John Rather, Plan Gains to Monitor and Predict Changes in
Beach Erosion,’N.Y. Times (L.1), July 5, 1992, at 7; Snider, supra note 2, at 7; Spencer &
Scovel, supra note 2, at 3; Bob Wacker, et. al., A Barrier Beach Is Breached . . . and Now Its
Doom Is Predicted, NEwspay (Long Island), Apr. 4, 1973, at 3.

62 See newspaper articles cited supra note 61.

63 However, the New York District has begun pumping beach fill into the compart-
ments between the first eleven groins as part of a settlement agreement stemming
from recent litigation concerning the construction. See Erosion Suit Seitled, THE EasT-
HAMPTON STAR, Mar. 27, 1986, at 1.

64 See, e.g., Applegate v. United States, 28 Fed. Cl. 554 (1993), rev'd, 25 F.3d 1579
{Fed. Cir. 1994) (suit by 217 owners of beachfront property near Port Canaveral and
Sebastian Inlet in Brevard County, Florida, seeking recovery of compensation for ero-
sion and flood damage o their properties allegedly caused by the Corps in construct-
ing and maintaining the Canaveral Harbor Project, designed to provide a deepwater
harbor on the east coast of Florida); Pitman v. United States, 457 F.2d 975 (Ct. CL
1972) (suit to recover just compensation for an alleged taking of beachfront property
in Brevard County, Florida. Plaintiff alleged he had sustained harm to his property as
a result of construction and operation of the Canaveral Harbor Project. The essence
of plaintiff’s claim was that the project had interrupted southerly littoral drift and
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trict first commenced work on Long Island’s south shore, several
suits have been filed in the Second Circuit against the United
States pursuant'to the Federal Tort Claims Act (the “FTCA”), and
requesting a total of nearly $300 million in damages.®> Generally,
these plaintiffs sued the federal government alleging that their
properties, located to the west of the groins, suffered catastrophic
damage.®® They further alleged that this damage occurred as a re-
sult of improper design, construction, and maintenance of the
groins presently in place and the failure to complete the beach
erosion and hurricane protection project in this area.®” These
plaintiffs asserted that erosion along Long Island’s south shore was
minimal prior to the beginning of groin construction.®® However,
the area to the west of the groins eroded much faster after con-
strucion was completed.®® In addition, most of the sand was

thereby caused the loss of about four acres of his property.); Miramar Co. v. Santa
Barbara, 143 P.2d 1 (Cal. 1943) (owner of a large resort hotel sued seekmg compensa-
tion because the hotel’s beach property had been reduced in size by crosion allegedly
caused by the Santa Barbara Breakwater); Katenkamp v. Union Realty Co., 59 P.2d
473 (Cal. 19%6) (owners of oceanfront land east of the defendant’s two groins
brought a series of suits secking an injunction to remove them for allegedly causing
erosion of the plaintiffs’ property).

65 In 1973, Thomas O'Grady and Dorothy Patton brought suit against the United
States and Suffolk County in the United States District Court for the Eastern District
of New York. Complaint, O’Grady v. United States, No. 7% Civ. 1182 (E.D.N.Y. filed
Nov. 2, 1973). O'Grady was brought on behalf of all property owners living immedi-
ately west (i.e., on the downdrift side) of the 15th groin, and alleged that the partially
completed groin field caused rapid erosion of the plaintiffs’ property. id.

0'Grady was superseded in 1984 when a complaint was filed by individual home-
owners on the west end of the Westhampton Barrier Beach. Complaint, Rapf v. Suf
folk, No. CV-84-1478 (E.D.N.Y. filed Apr. 11, 1984). The plaintiffs sought injunctive
relief against Suffolk County, alleging that the County “constructed or caused to be
constructed” groins along the barrier beach, and that the County’s failure to maintain
the groins constituted a continuing nuisance that threatened to destroy their homes
and those of their neighbors. 1d.

While the Rapf suit was pending, Michael Kennedy, a prominent Manhattan at
torney, brought an action against the United States alleging that construction and
supervision of the groins at Georgica Pond was performed negligently, blocking the
normal replenishment of sand on his property and causing a constant and swift loss of
beachfront. Complaint, Kennedy v. United States, No, CV-85-0581 (E.D.N.Y. filed
Feb. 25, 1985).

66 See, e.g., Complaint at 3, Kennedy v. United States, 643 F. Supp. 1072 (E.D.N.Y.
1986) (No. CV-85-0581) Complaint at 7, Rapf v. Suffolk, 755 F.2d 282 (2d Cir. 1985)
(CV-84-1478). An' alarming photograph of a 1992 breach of the barrier island at
Westhampton Beach, just west of the 15th groin, which led o catastrophic damage, is
reprinted on the cover of U.S. Army Corps of Engineers, NEw YOrRk DisTrICT TIMES,
May, 1996, at 1.

67 See, ¢.g., Complaint at 3, Kennedy (No. CV-85-0581); Complaint at 7, Rapf (CV-84-
1478},

68 Ser, e.g., Complaint at 7, Rapf (CV-84-1478).

69 Id.
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trapped by the groins in the first few years after their construction
was completed, causing a majority of the erosion to plainaffs’
properties,over the last four decades.”™

One of the government’s preliminary procedural defenses was
an assertion that these suits were time barred by the FTCA’s two-
year statute of limitations.”? However, the Second Circuit consist-
ently rejected the government’s argument, holding that the plain-
titfs stated a claim “for a continuing tort for which the cause of
action accrues anew each day.””? Thus, it is possible that numerous
other plaintiffs could bring suit against the United States, since the
practical effect of this ruling creates a new cause of action every
day. It is conceivable that the government will continue to assert
the statute of limitations defense in its answers, and argue that the
Second Circuit erred in its decision. To date, the United States
Supreme Court has not ruled on the issue of whether construction
of shore restoration projects may constitute continuing torts under
the FTCA, thereby exposing the government to liability years after
projects are completed.”™

]
IV. THEe FEpErRaL TorT CLAIMS ACT AND ITS STATUTE
OF LIMITATIONS

The FTCA and its provisions™ represent a limited waiver of
the United States’ sovereign immunity from liability arising out of
the tortious conduct of its employees.” As such, the FTCA is a

70 Jd.

71 See, e.g., Rapf v. Suffolk, 755 F.2d 282, 288 (2d Cir. 1985); Kennedy v. United
States, 643 F. Supp. 1072, 1079 (E.D.N.Y. 1986).

72 Rapf, 755 F.2d at 292.

78 The Supreme Court did, however, address this issue with regard to a claim for a
taking under the Tucker Act, 28 U.S.C. §§ 507, 1346(a), 1402(a), 1491, 1496, 1497,
1501, 1508, 2071, 2072, 2411, 2501, 2512 (1993). See United States v. Dickinson, 331
U.S. 745 (1947).

7¢ The provisions of the FTCA, originally enacted as the Legislative Reorganization
Act of 1946, are now scattered throughout various sections of the United States Code.
Legislative Reorganization Act of 1946, Pub. L. No. 79-601, 60 Stat. 812 (codified as
amended at 28 U.S.C. §§ 1291, 1346(b), (c), 1402(b), 1504, 2110, 2401(b), 2402,
2411(b), 2412(c), 2671-2680 (1993)).

75 LesTeER 8. JavsoN, HanpLING FEDERAL ToRT CraiMs: ADMINISTRATIVE AND JUDI-
ciar ReMeDpIEs § 1.03, at 1-13 (1997).

An immunity is a freedom from suit or liability. . . . The traditional
governmental immunity protects governments at all levels from legal
actions. At the level of the state and national governments, this immu-
nity is usually referred to as sovereign immunity . . . . Though the no-
tion of sovereign immunity might seem best suited to a government of
royal power, the doctrine was nevertbeless accepted by American judges
in the early days of the republic, and the law of the United States has
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critical remedial provision because it allows citizens to bring suit
against the federal government for its tortious conduct. Indeed, it
constitutes the most comprehensive remedy in terms of coverage.”™
The explicit language of the FT'CA assures that it was designed to
address any tort actionable under state law in the jurisdiction
where the conduct occurs.”” Most scenarios, such as an automobile
accident, leave no doubt that a tort has been committed.” There
is no conceptual difficulty as to when this tort was committed and
by whom, and whether there was resultant damage. However,
some scenarios comprise more complex, attenuated, and un-
perceived conduct. Such cases may include medical malpractice,
toxic tort, and environmental tort claims. Particularly in these situ-
ations, the accrual dates are difficult to determine. The operation
of the statute’s two-year limitations period is therefore problematic.
Such is the case when the tort appears to be ongoing, for which the
plaintiff defers bringing suit. The availability of an FTCA remedy,
then, often turns on the operation of the statute’s limitations
period.

In the original Legislative Reorganization Act of 1946, the stat-
ute of limitations period was established at one year.”® In 1949, this
Act was amended, increasing the limitations period to two years.®
The provisions were modified again in 1966, requiring the filing of

ever since been that, except to the extent the government consents to
suit, it is immune. . .. [The FTCA] gave a general consent of the gov
ernment to be sued in tort .. . ..
W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE Law oF Torrs § 131, at 1032-34
(5th ed. 1984).

76 JaYsoN, supra note 75.

77 28 U.S.C. § 1346(b) provides that “district courts . . . shall have exclusive juris-
diction of civil actions [in all cases] under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred.”

78 See S. Rep. No. 89-1327, at 2519 (1966).

79 § 420, 60 Stat. 812, at 845,

80 Federal Tort Claims Act—Time for Bringing Suit, Pub. L. No. 81-55, 1949
U.5.C.C.5. (62 Stat."971) 62, 66 (codified as amended at 28 U.S.C. § 2401(b) (1994)).
The committee feel[s] that, in comparison to analogous [s]tate and
[flederal statutes of limitation, the existing [one]-year period is too
short and tends toward injustice in many instances. For example, an
analysis of the statutes of limitation of the 48 [s]tates and the District of
Columbia reveals that the average limitation provided for personal in-
jury cases is 2.96 years, for property damage cases it is 3.90 years, and for
cases of death by wrongful act it is 1.90 years, The over[ Jall combined
average 15 the one to which the Tort Claims Act limitation should be
compared, since the Tort Claims Act covers all three types of torts

under one inclusive period of limitation.
H.R. Rep. No. 81-276, at 1227 (1949).
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an administrative claim, and the claim’s denial by a federal agency,
as a prerequisite to bring suit®® The modifications regarding
claims accruing on or after January 18, 1967 appear in the FTCA’s
current statute of limitations, codified at 28 U.S.C. § 2401(b).?2

The language of the FTCA limitations period has generated
many questions. Particularly critical for our purpose is this ques-
tion: At what point does an FTCA cause of action accrue and the
statutory period begin to run? The answer is inherently difficult to
determine.

It is clear from the language of the statute that state law deter-
mines whether the defendant’s action gives rise to a cause of action
at all. Actions may be maintained against the government “under
circumstances where the United States, if a private person, would
be liable to the claimant in accordance with the law of the [state]
where the . . . [negligence] occurred.”® Stated another way, state
law controls the question of whether a cause of action accrues. How-
ever, issues arose early in the judicial interpretation of § 2401(b)
over whether state or federal law controls the determination of
when a claim accrues under the FICA. The legislative history of
§ 2401(b) does not aid in resolving this point. No language in the
reports specifically refers to what is meant by the term “accrues.”®
Statements in the reports address the length of the period in which
to bring a claim once that claim is actionable.?

Before 1980, some courts held that state law controlled when a
claim accrued.®® However, subsequent courts have concluded that

81 Tort Claims—Agency Consideration, Pub. L. No. 89-506, § 7, 1966 U.5.C.C.A.N.
(80 Star. 306) 346, 348,

82 28 U.S.C. § 2401 (b) provides:

A tort claim against the United States shall be forever barred unless it is

presented in writing to the appropriate [f]ederal agency within two

years after such claim accrues or unless action is begun within six

months after the date of mailing, by certified or registered mail, of no-

tice of final denial of the claim by the agency to which it was presented.
28 U.S.C. § 2401(b) (1594).

Also important is a provision in 28 U.S.C. § 2675 which states: “The failure of an
agency to make final disposition of a claim within six months after it is filed shall, at
the option of the claimant any time thereafter, be deemed a final denial of the claim
for purposes of this section.” 28 U.5.C. § 2675 (1994).

83 28 U.5.C. § 1346(b) (1994).

84 Ser og, H.R. Rer. No. 81-276 (1949). The 1966 Amendment made the time of
filing the administrative claim the critical date for limitations purposes, but although
the reports ihdicate this change in detail, they do not further explain when a claim
“accrues” within the meaning of 28 U.8.C. § 2401(b}. S. Rer. No. 83-1327 (1966).

85 S, £.g., S. Rer. No. 89-1327, at 2518; H.R. Rer. No. 81-276, at 1227.

86 For example, until the 1980s, the First Circuit held that state law governed when
a claim accrues for purposes of the FTCA. Ses, e.g., Hau v. United States, 575 F.2d
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federal law controls this determination.?” There was great debate
on this question in the early 1960s.%® Now federal law is uniformly
held to control when a claim accrues under the two-year statute
applying to tort claims against the United States.*® Courts have
held that the FTCA prescribes its own limitations. Where the time
allowed for an action against a private party under local law is less
than that prescribed in the FTCA, the more generous time pre-
scribed in the FTCA is allowed for suit against the United States.
At the same time, where local law allows a more generous time
than that set forth in the FTCA, the time prescribed in the FTCA
controls.®® The rationale for these rules is stated in Quinton v.

1000, 1002 (1st Cir. 1978); see also Caron v. United States, 548 F.2d 366, 367-68 (1st
Cir, 1976); Tessier v, United Srates, 269 F.2d 305, 309 (1st Cir. 1959). Although the
First Circuit has not expressly reversed itself on this issue, in more recent cases it has
referred exclusively to federal law for the definition of accrual. See Nicolazzo v.
United States, 786 F.2d 454, 455 (1st Cir. 1986). Lower courts within the First Circuit
have interpreted Nicolazzo as holding that federal law controls. See Attallah v. United
States, 758 F. Supp. 81, 83 {D.P.R. 1991); Santana v. United States, 693 F. Supp. 1309,
1312 n.2 (D.P.R. 1988).

87 See, e.g, Slaaten v. United States, 990 F.2d 1038, 1041 (8th Cir. 1893); Gould v.
United States Dep't of Health & Human Servs., 905 F.2d 738, 742 (4th Cir. 1990}, cent.
denied, 498 U.S. 1025 (1991); Stoleson v. United States, 629 F.2d 1265, 1268 (7th Cir.
1980); Ware v. United States, 626 F.2d 1278, 128384 (5th Cir. 1980); Tyminski v.
United States, 481 F.2d 257, 262-63 (3d Cir. 1973).

88 See Recent Developments, Federal Law Held to Govern Accrual of Cause of Action
Under Federal Tort Claims Act, 63 CorLum. L. Rev. 536 (1963).

[Blecause spits under the [FTCA] possess elements of diversity actions
although they are brought under a federal statute that contains a limita-
tion on the tme of suit, the problem is presented of determining which
law governs the commencement of the litigation. This question has pre-
viously been decided by wwo district courts’ and two courts of appeals.
Both district courts held that federal law governs as to the time at which
the statute of limitations begins to run. The courts of appeals have di-
vided, the First Circuit holding that state law governs, and the Fifth Cir-
cuit holding to the contrary.
Id. at 538-39 (citations omitted).

89 Ser United States v. Kubrick, 444 U.S. 111 {1979). The Supreme Court did not
expressly address the issue, but the accrual rule that emerged was in large part based
on the Court’s opinion in Urie v. Thompson, 337 U.S. 163, 168-71 (1949), where the
Court held that federal law controls. Kubrick, 444 U.S. at 120 n.7. The Court analyzed
congressional intent, and did not refer to or address state law in any way. /d. at 119-
21. As such, the Court implied that federal law controls.

30 See, e.g., Young v. United States, 184 F.2d 587, 589 (D.C. Cir. 1950) (FTCA’s two-
year period, rather than the District of Columbia's one-year period, applied to a claim
for “death occasioned by negligence”); Maryland ex rel. Burkhardt v. United States,
165 F.2d 869, 875 (4th Cir. 1947) (FTCA’s two-year period applied rather than Mary-
land’s one-year period for wrongful death claims).

91 S, e.g., Magruder v. Smithsonian Inst., 758 F.2d 591, 593-94 (11th Cir. 1985)
(FTCA’s two-year period, rather than Florida’s four-year period, applied to a claim for
alleged conversion by the Smithsonian Institute); Wollman v. Gross, 637 F.2d 544,
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United States:®*
Obviously, if the various states’ rules could severally determine
when a claim accrued against the [glovernment under [s]ection
2401(b), the uniformity which Congress sought by enacting that
section would be, for all practical purposes, a goal impossible of
attainment. Differing state rules as to when a particular tort

claim accrues would necessarily produce diverse decisions as to
the effect of [s]ection 2401(b).%®

As such, federal courts have been free to develop their own
law with respect to when a claim accrues under § 2401(b).

V. TuE FTCA’s STATUTE OF LIMITATIONS IN SECOND CIRCUIT
NEecLIGENCE CLaiMS FOR ErROSION

In its most recent decision concerning a negligence claim
under the FTCA for coastal erosion, the Second Circuit held, in
Rapf v. Suffolk,** that the statute of limitations was tolled because
the government’s actions amounted to a continuing tort. This de-
cision and the United States District Court’s decision from the
Eastern District of New York in Kennedy v. United States®® were not
favorable to the government. In Rapf, individual homeowners of
oceanfront property west of the fifteenth groin brought an action
seeking injunctive relief against Suffolk County. They alleged that
the County “constructed or caused to be constructed” the groins
on the Westhampton Barrier Beach, and failed to maintain them,
constituting a continuous nuisance that threatened to destroy their
homes.?® The Second Circuit explicitly rejected Suffolk County’s
position that the suit was time barred by the statute of limitations.
The court held that the plaintiffs stated a claim for a continuing
tort (i.e., where there is a series of continuing harms to the plain-
tiff) “for which the cause of action accrues anew each day.”¥” How-
ever, the Rapf court decided an issue solely on New York law
because, at the time, Suffolk County was the only defendant. Rapf

held, in essence, that inaction may constitute a continuing tort.%®

549-50 (8th Cir. 1980) (FTCA’s limitations period rather than South Dakota’s three-
year period applied to a negligence claim).
304 F.2d 234 (5th Cir. 1962).

93 Id. at 236.

94 755 F.2d 282 (2d Cir. 1985).

95 643 F. Supp. 1072 (E.D.N.Y. 1986).

96 Rapf, 755 F.2d at 284,

97 Id. at 290.

98 The Rapf holding is explicitly based on three New York cases. Ses Kearney v.
Atlantic Cement Co., 306 N.Y.5.2d 45 (App. Div. 1969); Amax, Inc. v. Sohio Indus.
Prods. Co., 469 N.Y.5.2d 282 (Sup. Ct. 1983); State v. Schenectady Chems., Inc., 459

=]
N
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In Kennedy, where the United States was the defendant, prop-
erty owners alleged that government construction and supervision
of the two stone groins at Georgica Pond were performed negli-
gently and in reckless disregard of the duty of care owed to prop-
erty owners.®® Furthermore, they alleged that the action
constituted a continuing nuisance and a continuing trespass.’®
Citing Rapf, the court held that the Kennedy’s made out a claim for
a continuing tort “for which the cause of action accrues anew each
day.”'®" Therefore, the statute of limitations for tort claims against
the United States did not bar the action.'%?

N.Y.5.2d 971 (Sup. Ct. 1983, modified, 479 N.Y.5.2d 1010 {App. Div. 1984)). Each of
these cases involved the allegedly tortious contamination of land from a single act,
followed by the failure to remove the contamination. Kearney, 306 N.Y.5.2d at 46;
Amax, 469 N.Y.S.2d at 289-84; Schenectady, 459 N.Y.$.2d at 974. At the time the suits
were filed, the contamination had continued for many years. Kearney, 306 N.Y.5.2d at
46 (six years); Amax, 469 N.Y.S.2d at 284 (approxirnately twenty years); Schenectady,
459 N.Y.S.2d at 974 (approximately thirty years). Under New York law, as derived
from these cases, the failure to repair the original condition may constitute a continu-
ing tort even when the last active transgression occurred many years before. Kegrney,
306 N.Y.S.2d at 4647; Amax, 469 N.Y.S.2d at 284-85; Schenectady, 459 N.Y.5.2d at 977-
78.

99 Kennedy v. United States, 643 F. Supp. 1072, 1075 (E.D.N.Y. 1986). For a pro-
file of the plaintffs in this case, see Michael Gross, Tvana’s Avenger, NY. Mac., Feb. 18,
1991, at 38.

100 Kennedy, 643 F. Supp. at 1075.

10} [4. at 1079 (citing Rapf v. Suffolk, 755 F.2d 282, 292 (2d Cir. 1985})).

102 Judge Wexler ultimately ruled in favor of the United States in Kennedy, finding
that no causation was established between construction of the groins and the eroded
property. In deciding the statute of limitations issue, Judge Wexler concluded that
the construction constituted a continuing tort. fd. {(citing Rapf, 755 F.2d at 292).
However, in his decision following trial on the merits, Judge Wexler stated that the
United States’ “alleged negligence ceased” in 1972. Findings of Fact and Conclusions
of Law at 5, Kennedy (No. CV-85-0581). These statements are inconsistent. If the gov-
ernment’s acts or omissions constituted a continuing tort for which a cause of action
accrues anew each day, how can it be that the United States’ negligence suddenly
ceased in 1972, some seven years after the groins were constructed in 1964-1965?

In his decision on the merits, Judge Wexler found several facts:

The solution to this [downdrift] beach starvation is to introduce
new sand into the [groin] system or otherwise build up the starved areas
downdrift of the groin fields. In theory, once the groin comparunents
are filled, the sand can resume its unrestricted movement downdrift
but, until the groins have been filled either through artificially filling
them or naturally being filled by the downward drift, there is beach
erosion downdrift of the last groin. . . .

The groins were substantially filled by trapping sand since 1972 and
the downdrift has been mitigated extensively.

The Corps failed to introduce new sand into the groin system after
1972.

IdY14,at34,19,at4, 110, at4
Judge Wexler concluded:
Here, plaintiffs failed to meet their burden of proof that the de-
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fendant’s alleged negligence was the proximate cause of their injuries.
Plaintiffs have not established that the erosion damage resulting from
the downward drift of defendant’s groins severely weakened the shore-
line, nor have they established that any damage resulting from defend-
ant’s negligence prior to 1972, when starvation of the downward drift
ceased, has continued to the present.

Since plaintiffs purchased [the property] in 1976, four years after
defendant’s alleged negligence ceased, plaintiffs cannot now establish that
the Corps of Engineers’ construction of or failure to maintain the two
groins substantially caused the injuries complained of.

Id. 1 5, at 5, 1 6, at 5-6 {emphasis added).

Unfortunately, in this decision there is no application which might shed light on
the reasoning behind Judge Wexler's conclusions. This leaves a burning question:
Why did the United States’ alleged negligence cease in 19727 The answer to this
question might have serious implications for the resolution of issues in future cases
since this conclusion leads to an ultimate finding of no causation. !f adopted in fu-
ture decisions, Judge Wexler's reasoning might prove favorable to the government.

It is clear that Judge Wexler ultimately found no causation between construction
and maintenance of the groins and erosion of the plaintffs” property because the
United States’ alleged negligence ceased in 1972, and the plaintiffs did not purchase
the property until 1976. However, regardless of when the plaintiffs purchased the
property, the fact still remains that the alleged negligence ceased.

There wete several references to causation in briefs submitted by both sides. See
Defendants’ Post-Trial Reply Memorandum of Law, Kennedy v. United States, No. CV-
85-0581 (E.D.N.Y. June 30, 1988) [hereinafter Defendants’ Post-Trial Reply]; Plain-
6ffs' Reply Memorandum of Law, Kennedy v. United States, No. CV-85-0581 (E.D.N.Y.
June 29, 1988) [hereinafter Plaintiffs’ Repiy]; Defendants’ Post-Trial Memorandum of
Law, Kennedy v. United States, No. CV-85-0581 (E.D.N.Y. June 6, 1988) [hereinafter
Defendants’ Post-Trial Memorandum]; Plaintiffs’ Post-Trial Memorandum of Law,
Kennedy v. United States, No. CV-85-0581 (E.D.N.Y. June 6, 1988) {hereinafter Plain-
tiffs” Post-Trial Memorandum]. Four main peints continually recurred:

(1) In theory, once groin compartments become filled, either artificially or natu-
rally, the sand can resume its unrestricted movement downdrift. The time period
required for the entire system to naturally fill and the material to resume its un-
restricted movement downdrift may be so long that severe downdrift damage may
result. Nevertheless, the Georgica Pond groin compartments completely filled in
1972, The United States alleged that the normal downdrift patterns were re-estab-
lished, and the groins became a neutral factor in any later erosion at the plaintiffs’
home. Sez Defendants’ Post-Trial Reply, at 5-6, 10; Plaintiffs’ Reply, at 12; Plaintiffs’
Post-Trial Memorandum, at 7-10.

(2) Se¢ Inman & Brush, supra note 31; SHORE PrRoTECTION MANUAL VoOL. 1, supra
note 28; SHorE PROTECTION MaNUAL VoL. 2, supra note 28, Expert opinion indicates
that even after the groins are filled, an area immediately downdrift of the groins may
continue to be adversely affected. Transport patterns of sand are never fully re-estab-
lished. There is a “shadow effect” downdrift of the groins; sediment that rounds the
tip of a groin and finds itself in deeper water is not going to be transported suddenly
shoreward. The transported offshore sand does not suddenly make a right angle turn
and return to shore, Thus, sediment leaves the beach at its normal rate due to wave
and tidal action, but the groins interfere with the deposit of sediment from upshore
that would otherwise compensate for that loss, Although the transport patterns may
re-establish themselves further down the beach, the area within the shadow of the
groins (1000-1500 feet according to the government expert and up to 3000 meters
according to the plaintiffs’ expert) continues to be starved for sand even after the
groins are filled. The Kennedy property is located some 3300 feet from the nearest



1998) BEACH EROSION AND HURRICANE PROTECTION 47

The Kennedy court’s reliance on Rapfwas erroneous. The Sec-
ond Circuit held, in Rapf, that under New York law a continuous
tort may be the result of continuous inaction. However, when de-
termining when a cause of action accrues under the FTCA, federal
law applies. Under federal law, an alleged tortfeasor’s inaction is
insufficient to support a finding of continuous tort'*® except in

federal groin. See Defendants’ Post-Trial Reply, at 8-5; Plaintiffs’ Reply, at 12, 15; De-
fendants’ Post-Tridl Memorandum, at 13.

{3) Erosion to the plaintiffs’ property may have been caused by other factors.
These include the opening of the Georgica Pond “gut” just east of the plaintiffs’
home, see Defendants’ Post-Trial Reply, at 9, and natural forces such as the rising sea
level, storms, and tides. See Defendants’' Post-Trial Reply, at 21, 23, 26-27; Plaintiffs’
Reply, at 12-13.

(4) The trimline (i.e., the line of vegetation and grasses landward of dunes
which: (1) measures the stable protective border between the beach and the land;
and {2) anchors the sand, acting as a buffer against natuial forces) in front of the
plaintiffs’ property had not been affected since 1972. According to expert testimony,
movement of the trimline is a more reliable measure of erosion since a grass and
vegetation line is a stronger protective barrier than sand against the effects of wind
and water. Se¢ Defendants’ Post-Trial Reply, at 5, 22-23.

Applying these principles to the Westhampton groin field:

(1) The Corps did not add any artificial fill to the compartments of the first
eleven groins in the field when they were constructed. These comparunents are natu-
rally filling. The Corps did add artificial fill to the compartments of the last four
groins in the field during their construction, and they are also naturally filling. The
definition of “full” is difficult to articulate, It is not clear that any of the compart-
ments have reached their full capacity. In additon, the Corps recently began to add
fill to the compartments of the initial groins as part of an interim project. Therefore,
it is not likely that the normal downward littoral drift pattern (from east to west) has
been re-established.

(2) It is likely that the Westhampton groins have a “shadow effect” similar to the
Georgica Pond groins. This is a function of, among other things, the length of the
groins. The two groins at Georgica Pond are 475 feet long. The “shadow effect” is
1600-1500 feet according to the government expert or up to 3000 meters according
to the plaintiffs’ expert. Similarly, the Westhampton groins are approximately 500
feet long. The length of their “shadow effect” might be significant depending on the
distance between the groins and the easternmost plaintiffs in future cases.

{3) Natural Torces such as rising sea levels, storms, and tides may have caused
erosion to the plaintiffs’ property. Severe storms in the spring ‘of 1984 and in Decem-
ber 1986, and a “§yzygy" storm (i.e., when the full moon and high tides coincide with
a severe northeastern storm) in January 1987, had a dramatic impact along much of
Long Island’s south shore. Additionally, December 1992 storms seriously damaged
Dune Road, Westhampton Beach, New York, and the property of many of its resi-
dents. The damage was 5o bad that Judge Bartels issued a decision stating that a
settlement conference should be held. Memorandum-Decision at 1-2, Rapf v. Suffolk,
No. CV-84-1478 (E.D.N.Y. 1993).

103 For purposes of the limitations period, courts generally distinguish between
continuing acts and singular acts that bring continuing consequences. A continuing
ill effect arising from earlier misconduct does not constitute a continuing tort in and
of itself. See, £.g., Batiste v. Boston, 23 F.3d 394, 1994 WL 164568, at *2 (1st Cir. May 2,
1994) (unpublished); Ajello v. Browning Ferris, Inc., 1993 WL 463701, at *7 (N.D.
Cal. Nov. 2, 1993); Chudzik v. Wilmington, 809 F. Supp. 1142 (D. Del. 1992).
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those distinguishable cases alleging continuous trespass resulting
from a mistaken deed.’® Continuing violations under federal law
require ongoing tortious conduct, or a chain of tortious activity.'®
This is significant since the Second Circuit held, in Kossick v. United
States,'®° that a rationale which might allow an action to toll the
statute of limitations under New York State law was not effective to
toll the statute under the FTCA.'%7

The federal government’s position is made more tenuous by
the Federal Circuit’s decision in Applegate v. United States'®® because
that court’s decision is consistent with the Second Circuit’s deci-
sion in Rapf. Applegate is likely to be relied on by future plaintiffs,
even in the Second Circuit. In Applegate, 271 Florida beachfront
landowners claimed a taking of their properties by erosion caused
by the Corps’ Canaveral Harbor Project.® The United States
Court of Federal Claims granted the government’s motion to dis-
miss for the plaintiffs’ failure to file suit within the six-year statute
of limitations under the Tucker Act.'!!® “Plaintiffs could foresee,
beginning in 1966, if not earlier, that the [Canaveral Harbor] Pro-
ject would cause serious damage to their properties,”*!! but plain-
tifts did not file suit until December, 1992.1'2 The Federal Circuit
reversed, relying on United States v. Dickinson.'® The Dickinson

104 See, ¢.g., Nieman v, NLO, Inc., 108 F.3d 1546, 1559 (6th Cir. 1997).

105 See, e.g., Page v. United States, 729 F.2d 818, 821 (D.C. Cir. 1984); Leonhard v.
United States, 633 F.2d 599, 613 (2d Cir. 1980), cert. denied, 451 U.S. 908 (1981);
Donaldson v. O’Conner, 493 F.2d 507, 529 (5th Cir. 1974}, vacated on other grounds,
422 U.S. 563 (1975). Even the existence of an ongoing relationship does not insure
that a cause of action will be deemed continuous for purposes of computing the stat-
ute of limitations period. Seg, e.g., Cooper v. United States, 442 F.2d 908 (7th Cir.
1971) (holding that inaction was not a continuing viclation under the FTCA where
the government repeatedly refused to provide medical treatment to a plaintiff for
injuries received in jail).

106 330 F.2d 933 (2d Cir. 1964), cert. denied, 379 U.S. B37 (1964).

107 Id. at 934-36.

108 25 F.3d 1579 (Fed. Cir. 1994).

109 The Applegate plaintiffs claimed a Fifth Amendment taking, rather than negli-
gence under the FTCA. However, the court utilized applicable reasoning in conclud-
ing that the erosion amounted to a continuous taking. Indeed, a suit based on
identical facts as Rapfwas filed in the Court of Federal Claims alleging a Fifth Amend-
ment taking. Complaint, DeVito v. United States, No. 96-78L (Fed. Cl. Feb. 9, 1996).
Subsequently, the parties in that case stipulated to its dismissal. Stipulation and No-
tice of Dismissal Without Prejudice, DeVito v, United States, No. 96-69L (Fed. Cl. Oct.
3, 1996).

110 Applegate v. United States, 28 Fed. Cl. 554, 563-65 (1993), rev'd, 25 F.3d 1579
(Fed. Cir. 1994),

11 Jd, at 563.

12 Jd at 557.

113 331 U.S. 745 (1947).
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Court held that where the government “[leaves] the taking to phys-
jcal events,”"!* the claimant can postpone filing suit until the situa-
tion becomes “stabilized.”**® The Federal Circuit Court found that
the Corps set in motion a very gradual and perpetual physical tak-
ing, and further complicated ascertaining the extent and nature of
the damage by proposing to install a sand transfer plant.'’® Thus,
the taking situation had not been stabilized.’’” The court in Apple-
gate concluded that these landowners, who suffered an ongoing,
gradual, and physical taking, need not have risked premature liti-
gation. “Under the Dickinson rule, the statute of limitations did not
bar [the] suit in 1992.”118

The Second Circuit should adopt the Court of Federal Claims’
reasoning in Applegate. This, of course, would be favorable to the
federal defendants, and in accord with the tenet that the FTCA’s
statute of limitations “should be liberally construed in favor of re-
pose for the United States.”'! Certainty, definiteness, or foresee-
ability of flooding or erosion, and not the complete erosion of the
“last grain of sand,” should define the taking and trigger the limita-
tions period.'**

Rapf, Kennedy, and Applegate would be distinguishable from fu-
ture litigation concerning the Westhampton groin field. For exam-
ple, in Applegate, the Federal Circuit heavily relied on the Corps’
promises to repair the damage as evidence that the situation in that
case had not stabilized.!?! Here, the Corps has made no promises
to repair the damage by modifying permits, or removing the groin
field. The courtin Rapfinterpreted New York law where all parties
were New York litigants.’®* In determining when a cause of action
arises under the FTCA, federal law applies.’® Thus, federal law
would apply in any future suit concerning the Westhampton groin
field brought against the United States as defendant. Kennedy was
decided in favor of the government at the district court level, and

114 fd at 748.

115 Jd at 749.

116 Applegate v. United States, 25 F.3d 1579, 1582 (Fed. Cir. 1994).

17 [d at 1583-84.

118 4 at 1584.

119 Cooper v. United States, 442 F.2d 908, 912 (7th Cir. 1971).

120 Applegate v. United States, 28 Fed. Cl. 554, 562 (1993), rev'd, 25 F.3d 1579 (Fed.
Cir, 1994).

121 Applegate, 25 F.3d at 1582-84.

122 Rapf v. Suffolk, 755 F.2d 282, 284 (2d Cir. 1985). Subsequently, the United
States was impleaded as a third party defendant. However, the statute of limitations
issue was never revisited as it might have applied to this defendant.

128 Ser supra notes 86-39 and accompanying text.
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overlooked the proper interpretation of a “continuing violaton”
under federal law.'?*

V1. THE RELATED Issur oF DAMAGES

If the Second Circuit remains steadfast in its decision to label
the project a continuing tort, then the quantum of damages would
become a critical issue. The general rule in cases of continuing
torts is that the plaintiff is permitted to recover damages only for
harm up to the time of trial.'® To recover for harm caused by
future invasions (i.e., after the time of trial), the injured person
must bring successive actions for the invasions or series of inva-
sions.'*® Only when the invasion is “substantial and relatively en-
during in character and not readily alterable,” can the injured
party request an injunction or elect to sue for future damages
“orce and for all.”'* Thus, damages may be categorized as those
for past harms and those for future harms, with the time of trial
being the divider. Here, because a jurisdictional prerequisite exists
to sue under the FTCA, the filing of an administrative claim may be
considered the critical date for limitations purposes.'?

Federal law on damages for past invasions is much less clear.
The Restatement (Second) of Torts section 899 comment d suggests
the general rule is:

the statute [of limitations] does not run from the time of the first

harm except [as to] the harm then caused. Thus, for example, when

there has been the tortious emission of fumes from a factory,

the plaintiff is not required to treat the harm as a unit and is

entitled to recover . . . damages for harm that has accrued within the

period provided by statute for that type of tort.!?

This implies that when the first wave hit Long Island’s south
shore after groin completion in 1960, the statute of limitations be-
gan to run as to the harm caused by that wave, and continued for two
years. At the end of that two year period, the opportunity to sue
for harm caused by that wave was lost. When the next wave hit the

124 Ser, e.g., cases cited supra note 105.

125 JavsON, supra note 75, § 14.08[4] (citing RESTATEMENT (SEconDp) oF Torts § 899
cmt. d (1977)).

126 ResTATEMENT (SECOND) oF TorTs § 930 cmt. a (1977). Federal law supports the
proposition that plaintiffs must sue in.successive actions. See Reynolds Metals Co. v.
LB. Wand, 308 F.2d 504, 508 (9th Cir. 1962).

127 ResTaTEMENT (SECOND) OF TorTs § 930 cmt. b (1977). See id § 161 cmt. b (1963-
1964).

128 Sge Tort Claims—Agency Consideration, Pub. L. No. 89-506, § 7, 1966 U.S.C.C.
AN. (80 Stat. 306) 346, 348.

129 RESTATEMENT (SECOND) OF ToRTS § 899 cmt. d (1977) (emphasis added).
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shore, the statute began to run as to the harm caused by that particular
wave, and continued for two years. At the end of that two year
period, the opportunity to sue for harm caused by that particular
wave was lost, and so on.

The above analysis, coupled with the rule that an injured party
must generally sue for future damages in successive actions, implies
that damages are limited to those sustained during the period of
limitations immediately prior to the filing of an admipistrative suit.
Although there is no federal case law that specifically interprets the
statement that “the statute does not run from the time of the first
harm except [as to] the harm then caused,”**° federal cases imply
that damages are limited.!®! Additionally, several recent federal
cases rely on state law for the proposition that damages are
limited.!®?

New York law is clear that damages are limited. The statute of
limitations in New York “for injury to property” is three years.'** In
Amax, Inc. v. Sohio,'®* a suit to recover damages for radioactive con-
tamination, the Supreme Court, New York County held that the
storage and disposal of waste was a continuing nuisance.'® The
court noted, with respect to future damages, that the plaintiff
could sue in successive actions or once and for all. However, “dam-
ages [were] limited to such as were sustained within three years
prior to the commencement of suit.”**® In Kearney v. Atlantic Ce-
ment Co.,' another continuing nuisance case, the Appellate Divi-

130 14,

131 For example, in Urie v. Thompson, 337 U.5. 163 (1949), the Supreme Court
rejected the notion that the injured plaintiff had a continuing cause of action with
“each intake of dusty breath.” /d. at 170. “[A]pplication of such a rule would, argua-
bly, limit petitioner’s damages to that aggravation of his progressive injury traceable
to the last eighteen months of his employment.” fd.

182 See, e.g., Nieman v. NLO, Inc., No. 95-3677, 1997 WL 119768, at *14 (6th Cir.
March 19, 1997) (holding, under Ohio law, that plainuff could recover damages for
continuing trespass, but could “only claim damages incurred within the four years
prior to filing the lawsuit"}; Huffman v. United $tates, 82 F.3d 708, 705 (6th Cir.
1996) (holding, under Kentucky law, that although a temporary nuisance claim was
not barred by the statute of limitations, “recovery would be limited to damages caused
within the limitations period immediately preceding the initiation of the action.” {ci-
tation omitted)); Fn 7z Tutn Wells Contamination Litigation, 909 F. Supp. 980, 989
(D.C. Virgin Islands 1995) (“the plaintiff will ordinarily be limited to only those past

. . injuries which have occurred within the applicable statute of limitations period
immediately before the plainuff filed his suit”).

183 NY. C.P.L.R. 214 (McKinney 1990).

134 469 N.Y.5.2d 282 (Sup. Ct. 1583).

185 Jd, at 284-85.

186 [d, at 284 (citing 36 N.Y. Jur., LiMrTaTiONs AND LacHEs § B8).

137 306 N.Y.S.2d 45 (App. Div. 1969).
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sion, Third Department stated, “damages are recoverable only to
the extent that they were sustained during the three years immedi-
ately prior to the commencement of the respective actions, plain-
tiffs are not precluded by the statute of limitations from seeking a
permanent injunction or damages in the instant actions.”%®

t’ISQ

Amax and Kearney were relied on by the Rapf cour
although this reliance was concededly to determine when the
plaintiffs’ cause of action accrued.'®® The Rapfcourt did not reach
the issue of a limitation of damages. However, equity demands
that the Second Circuit should follow the lead of other circuits and
rely on state law to limit damages. The United States District Court
for the Eastern District of New York relied on Rapf on the issue of
when a cause of action accrues,'! although federal law applied.
Even so, it would seem appropriate for the Eastern District in fu-
ture actions to limit damages.

A successful argument on this point could have a tremendous
impact on the outcome of future cases for the government. For
example, a hypothetical storm causes catastrophic damage on
Long Island’s south shore in January, 1994. If plaintiffs filed ad-
ministrative claims'** for erosion to their properties on January 1,
1996 and tolled the statute of limitations, it would seem that their
opportunity to sue for damages for harms that occurred before
January 1, 1994 would expire. The plaintiffs would be limited to
damages sustained within the two years immediately prior to the
filing of administrative claims (i.e., between January 1, 1994 and
January 1, 1996). This is significant. If the claims filed were proce-

188 Jd. ai 47 (citations omitted).

139 Rapf v. Suffolk, 755 F.2d 282, 291 (2d Cir. 1985).

140 Ser supra note 98 and accompanying text.

141 Kennedy v. United States, 643 F. Supp. 1072, 1079 (E.D.N.Y. 1986).

142 The FTCA constitutes a waiver of sovereign immunity, so its terms must be
strictly constriied. The FTCA provides that “[a]n action shall not be instituted upon a
claim against the United States . . . unless the claimant shall have first presented the
claim to the appropriate [flederal agency . . . .” 28 U.S.C. § 2675(a) (1994). The
filing of an administrative claim is a mandatory condition precedent to the filing of a
civil action against the United States for damages arising from the negligent act or
omission of any government employee acting within the scope of his employment.
Melo v. United States, 505 F.2d 1026, 1028 (8th Cir. 1974); Osijo v. United Siates, 850
F. Supp. 992, 992 (E.D.N.Y. 1993); Kohlbeck v. Kis, 651 F. Supp. 1233, 1236 (D. Mont.
1987). Often plaintiffs file a Standard Form-85 Claim for Damage, Injury, or Death.
The “SF95” claim form is generally used in such instances, although any claim that
states a sum certain and gives the government agency enough information to investi-
gate the claim is sufficient. GAF Corp. v. United States, 818 F.2d 901, 917 (D.C. Cir.
1987); Avery v. United States, 680 F.2d 608, 610-11 (9th Cir. 1982); Byrne v. United
States, 804 F. Supp. 577, 581 (S.D.N.Y. 1992},
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durally defective in some way,'** and the defects were not cor-
rected untl January 1, 1997, this could limit the damages
recoverable to only those sustained during the two years immedi-
ately preceding this remedial action (i.e., between January 1, 1995
and January 1, 1997), thereby eliminating damages exacerbated by
the January, 1994 storm.'**

The federal courts in the Second Circuit should adopt the
State of New York’s interpretation on limiting damages because:
(1) the timing of the plaintiffs’ filing of administrative claims
might suggest plaintffs believe they can only sue for damages sus-
tained within the limitations period; (2) this interpretaton of the
law on recovery for past harms is consistent with federal law on
recovery for future harms; (3) the FTCA sets a two-year limit in all
cases,’*® and does not make an exception for continuing torts.

VII. A PrOPOSAL

One commonly litigated accrual question, arising primarily in
medical malpractice cases, is whether a claim accrues when the
negligent or wrongful acts occur or when the claimant discovers
the material facts underlying the claim. In Kubrick v. United

143 The language of the FTCA spells out four specific requirements concerning the
submission of administrative claims. See 28 U.S.C. §§ 2401(b), 2672, 2675 (1994).
These are: (1) the claim must be presented in writing; (2) to the agency out of whose
activities the claim arose; (3) in a sum certain; and {4) within two years of its accrual.
Javson, supranote 75, § 17.09[1]. So, for example, a claim would be incomplete if it
did not specify damages. F.G.S. Constructors, Inc. v, Carlow, 823 F. Supp. 1508, 1512
(D.S.D. 1993).

Additionally, a claim must bear an authorized signature. A claim for injury to or
loss of property may be presented by the owner of the property, his duly authorized
agent, or legal representative. 28 C.F.R. § 14.3(a) (1995). If the claim is signed by
the agent or legal representative, it must show the tide or legal capacity of the person
signing, and be accompanied by evidence of his/her authority to present 2 claim on
behalf of the claimant as agent or other representative. Standard Form-95 Claim for
Damage, Injury, or Death, 1995 (available from the U8, Army Corps of Engineers,
N.Y. District, Office of Counsel, Room 1837, 26 Federal Plaza, New York, N.Y. 10278).
The claims processing regulation requiring evidence of a legal representative’s au-
thorization to present a claim is a jurisdictional prerequisite to institute a court action
under the FTCA. Martinez v. United States, 743 F. Supp. 298, 302 (D.N]J. 1990);
Pringle v. United States, 419 F. Supp. 289, 292 (D.S.C. 1976).

144 Even if the procedural defects in the administrative claims were overlooked,
money damages sought are bound by sum certain limits, Absent new evidence, the
amount of suit may not exceed the total money damages initially sought in a claim.
28 U.S.C. § 2675(b) (1994). Ses Colin v. United States, 324 F. Supp. 121 (D. Mo.
1970). Hence, money damages are capped at the total stated in a claim or claims (if
there are multiple plaintiffs in a suit).

146 28 U.S.C. § 2401(Db).
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States,"*® a forty-eight year old veteran was treated with the antibi-
otic neomycin for a leg infection in 1968.'*7 Approximately six
weeks later, he noticed a ringing in his ears and hearing loss.**® In
1969, a doctor secured his Veteran’s Administration (“VA”) hospi-
tal records and informed him that it was “highly possible” that his
hearing loss was the result of the neomycin treatment.'*® The doc-
tor did not say that the treatment was improper.'*® In 1971, a sec-
ond doctor advised Kubrick that the neomycin should not have
been administered.'®® Kubrick filed suit in 1972, alleging that the
VA hospital negligently treated his ailment.'® The Third Circuit
held that Kubrick’s claim did not accrue untl 1971.'%% Even
though Kubrick was aware of his injury and the government’s re-
sponsibility for it in 1969, his claim did not accrue until he had
reason to know that the VA hospital had breached its duty to
him.'®* In otlier words, it was not until 1971 that Kubrick discov-
ered that the acts causing the injury may have constituted medical
malpractice.’® In so holding, the Third Circuit found plaintiff’s
claim to accrue upon his discovery that he was injured, his discov-
ery of the cause of the injury, and his discovery that the injury was
caused by negligence.®¢

The Supreme Court reversed. The Court held that Kubrick's
claim accrued in 1969, and was thus barred by the two-year statute
of limitations for a tort claim.'® The Court refused to extend the

11

146 435 F. Supp. 166 (E.D. Pa. 1977}, aff'd, 581 F.2d 1092 (3d Cir. 1978), rev'd, 444
U.S. 111 (1979).
147 Id. at 168,
148 Id, at 169-70.
149 Jd at 172.
150 14
151 Id. at 173.
152 Jd. at 174,
153 Kubrick v. United States, 581 F.2d 1092, 1097-98 (3d Cir. 1978), rev'd, 444 U.S.
111 (1979).
154 Id, at 1097,
155 The court followed the reasoning in Exnicious v. United States, 563 F.2d 418
(10th Cir. 1977). The Tenth Circuit stated:
Limitations should not bar a claimant before he has a reasonable basis
for believing he has a claim. Therefore[,] until a claimant has had a
reasonable opportunity to discover all of the essential elements of a pos-
sible cause of action for malpractice—damages, duty, breach{,] and
causation—his claim against the [glovernment does not accrue. And
where a claimant is given a “credible explanation” of his condition not
pointing to malpractice, he may not be found to have failed to exercise
reasonable diligence because he did not earlier pursue his claim.
Id. at 420-21(citations omitted).
156 Kubrick, 581 F.2d at 1097.
157 Kubrick v. United States, 444 U.S. 111, 12223 (1979).
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“blameless ignorance”!® doctrine to a point where it would protect
the plaintff until he was aware not only of the injury and its cause,
but also that his legal rights were invaded.'® In other words, the
Court did not require Kubrick to demonstrate his knowledge that
the action constituted government negligence. Under Kubrick, a
claim for medical malpractice accrues within the meaning of the
FTCA, at the latest, on the date when the plaintiff knows of, or in
the exercise of reasonable diligence should have known of, just the
existence and the cause of his injury.'®® Kubrick effectively nar-
rowed the broader holdings of cases similar to that of the Third
Circuit. To the extent that these cases fix accrual at a point later
than the discovery of injury and cause,'®! they are no longer good
law.

Many circuits interpret Kubrick as applying an objective stan-
dard.'® A determination of when the statute begins to run turns

158 The “blameless ignorance™ rule was announced in Urie v. Thompson, 337 uU.s.
163 (1949). It provides that a cause of action does not accrue until the p]amuﬂ’s
injury manifests itself. fd. at 170-71. In Urie, the plainuff contracted silicosis while
working as a fireman, #. at 165-66, but his condition was not diagnosed until after he
became too ill to work. Id. at 170. Reluctant to charge Urie with the “unknown and
inherently unknowable,” id. at 169, the Court held that because of his “blameless ig-
norance” of the fact of his injury, his cause of action did not accrue unti] the disease
became apparent. Jd. at 170-71.

189 Kubrick, 444 U.S. at 122-23. The Court stated:

We are unconvinced that for statute of limitations purposes a plaintiff’s
ignorance of his legal rights and his ignorance of the fact of his injury
or its cause should receive identical treatment. That he has been in-
jured in fact may be unknown or unknowable until the injury manifests
itself; and the facts about causation may be in the control of the putative
defendant, nnavailable to the plaindff or at least very difficult to obtain.
The prospect is not so bleak for a plaintiff in possession of the critical
facts that hie has been hurt and who has inflicted the injury. He is no
longer at the mercy of the latter. There are others who can tell him if
he has been wronged, and he need only ask, I he does ask and if the
defendant has failed to live up to minimum standards of medical profi-
ciency, the odds are that a competent doctor will so inform the plaintiff.
Id. at 122.

160 14, at 120.

161 Sge Stoleson v. United States, 629 F.2d 1265, 1268-69 (7th Cir. 1980). The court
stated:

Several courts of appeals, including this one, have recently expanded

the discovery rule to prevent accrual of a claim until a patient has had a

reasonable opportunity to discover each of the elements of a cause of

action—duty, breach, causation, and damages. This expansion was cut

short and back by the Supreme Court in Kubrick. A claim accrues when

a patient acquires possession of the critical facts of injury and cause.
Id. at 1268 n.8 (citations omitted); Dessi v. United States, 489 F. Supp. 722, 724 (E.D.
Va. 1980) (dlscussmg Kubrick, the court stated: “This decision signifies a retreat {rom
the expansive view of ‘accrual’ previously adopted by a number of the circuits .. . .").

162 Sgp e.g., Herrera-Diaz v. United States Dep’t of Navy, 845 F.2d 1534, 1537 (9Lh
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not on when the plaintiff actually knew of the injury and its cause,
but rather on when “a reasonable person would know enough to
prompt a deeper inquiry into a potential cause . . . .”'®® The imple-
mentation of an objective standard would be critical if the Second
Circuit were to adopt the Kubrick discovery rule in FTCA claims for
erosion.

Indeed, many courts have applied the Kubrick discovery rule to
FTCA claims other than malpractice claims.’®* Some courts have
even held that Kubrick is not limited to FTCA or medical malprac-
tice cases.’® Only a few courts have declined to apply Kubrick
outside of the medical malpractice context.'®® The Second Circuit
could apply a modified discovery rule fashioned from Kubrick in
FTCA. negligence claims for erosion.'® Under the FTCA,
“{pllaintiff may not, in effect, hide its head in the sand, ignoring
the accrual of a cause of action until the two-year limitation[s] pe-
riod has expired and then attempt to circumvent the limitation by
alleging a combination of tortious acts or a continuing tort.”'*®

The press often writes about the Westhampton groin field

Cir. 1988), cert. denied, 488 U.S, 924 (1988); Barren v. United States, 839 F.2d 987, 990
(3d Cir.), cert. denied, 488 U.S, 827 (1988); Nemmers v, United States, 795 F.2d 628,
631 (7¢h Gir, 1986), on remand, 681 F. Supp. 567 (C.D. Ill. 1988), aff'd, 870 F.2d 426
(7th Cir. 1989); Arvayo v. United States, 766 F.2d 1416, 1421-22 (10th Cir. 1985}).

Relying on Kubrick, we have developed an objective standard to deter-

mine when a medical malpractice action accrues under the FTCA, The

action accrues, and the statute of limitation starts to run, when a “plain-

tiff has discovered, or in the exercise of reasonable diligence should

have discovered, both his injury and its cause.”
Herrera-Diaz, 845 F.2d at 1537 (quoting Davis v. United States, 642 F.2d 328, 331 (9th
Cir. 1981), cent. denied, 455 U.S. 919 (1982)).

183 Nemmers, 795 F.2d at 632. “Our question, then, is whether the running of the
statute of limitations depends on the plaintiffs’ personal knowledge and reactions or
whether it depends on the reactions of the objective, ‘reasonable’ man. The answer is
the latter, an answer reflected in the formula ‘knew or should have known.'” Jd. at
631.

164 Sep, £.g., Ware v. United States, 626 F.2d 1278 (5th Cir. 1980); Korgel v. United
States, 619 F.2d 16 (8th Cir. 1980); Alaska Pacific, Inc. v. United States, 650 F. Supp.
29 (D. Nev. 1986), cent. denied, 493 U.S. 846 (1989).

165 See, e.g., Dubose v. Kansas City S. Ry. Co., 729 F.2d 1026, 1031 (5th Cir. 1984)
(applying the Kubrick discovery rule 1o a case under the Federal Employers’ Liability
Act, 45 U.S.CA. § 56).

166 See, e.g., Steele v. United States, 599 F.2d 823 (7th Cir. 1979).

167 Kent Sinclair and Charles A. Szypszak have proposed that a simple discovery and
reasonable diligence standard, such as that employed in medical malpractice cases
under the FTCA, should govern in all troublesome situations, including continuous
course of conduct cases. Kent Sinclair & Charles A. Szypszak, Limitations of Action
Under the FICA: A Synthesis and Propesal, 28 Harv. J. on Leais. 1, 39 (1991).

168 Lynch v. United States Army, 474 F. Supp. 545, 549 (D.C. Md. 1978) (citing
United Missouri Bank South v. United States, 423 F. Supp. 571, 577 {W.D. Mo.
1976)).
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problems.’® Presumably a reasonably diligent Long Island resi-
dent would occasionally read the newspaper.!”® A potential plain-
tiff would know of the existence of his/her injury (i.e., the erosion
of his property). A potential plaintiff should also know of its cause
(i.e., allegedly, the Westhampton groin field).

VIII. ConNcLUSION

The continually rising costs of litigation over government-
sponsored projects is one likely explanation for the decrease in
federal participation in beach erosion and hurricane protection
projects. In the Second Circuit alone, the government is still in-
volved in litigation stemming from its work on one project com-
pleted in the early 1960s.'” Because the Second Circuit has
labeled erosion allegedly caused by this project “a continuing tort
for which the cause of action accrues anew each day,””? the end to
litigation is nowhere in sight.

As an equitable matter, it is important for the Second Circuit
to limit its holding in Rapf to cases involving New York litigants.
The court should also clarify its statement that erosion allegedly
caused by the Westhampton groin field is “a continuing tort for
which the cause of action accrues anew each day.”'”® Taken to its
extreme, this statement might mean that if the government has in-
terfered with a wave in any way a new cause of action would conse-
quently accrue each time that wave hits the shore. This
interpretation would expose the government to claims for erosion
associated with projects decades after their completion. The gov-
ernment maintains nearly 100 coastal harbor projects.!™ The
above interpretation of the Second Circuit’s holding would create
a tremendous burden for the government and the Corps as it re-
lates to erosion of beachfront property caused by the blockage of

189 See, e.g., newspaper and magazine articles cited supra notes 2, 19, 51, 61; newspa-
per articles cited supre notes 2, 51, 61; see also John A. Black and Jeffrey Kassner,
Protecting Westhampton Beaches, NEwspay (Long Island), Apr. 3, 1984, at 50; Jeffrey Kass-
ner and John A, Black, Offering a Solution for Westhampion Beach Erosion, N.Y, TimEs
(L.L), June 10, 1984, at 30.

170 The fact that the Supreme Court has held that service of process may be ef-
fected through publication can be interpreted as supportive evidence that the Court
assumes that people read the newspaper for at least certain purposes. Shaffer v, Heit-
ner, 433 U.S. 186 (1977); Hanson v. Denckla, 357 1.5, 235 (1958); Int’l Shoe Co. v.
Washington, 326 U.S. 310 (1945).

171 Rapf v. Suffolk, 755 F.2d 282 (2d Cir. 1885).

172 Jd. at 292,

178 1d.

174 SHORELINE PROTECTION AND Beach Erosion ConTroL Task Force, supra note 6,
at i-ii.
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littoral drift. Plaintiffs in the most recent Second Circuit cases
claimed nearly $300 million in damages.’” Claims could be filed
years after a project was constructed. The magnitude for potential
budgetary drain is enormous. As such, governmentsponsored
shore protection projects will be eliminated. Those who build on
the beach will be left to fend for themselves when their homes are
swallowed by the ocean. The American public’s primary recreation
areas will be reduced to ruins.

175 See supra note 65.
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THE CURRENT SCOPE OF THE PUBLIC SAFETY
EXCEPTION TO MIRANDA UNDER
NEW YORK V. QUARLES

Alan Raphaelt

In New York v. Quarles the United States Supreme Court an-
nounced an exception to the rule established in Miranda v. Ari-
zona.? Miranda bars the use of any statement in the prosecution’s
case in chief obtained during custodial interrogation unless the
suspect has first been advised of his or her constitutional right
against selfincrimination® and has voluntarily waived that right.*

t Professor of Law, Loyola University Chicago School of Law. J.D., 1979, Indiana
University School of Law; Ph.D., 1972, University of Chicago; M.A.; 1968, University of
Chicago; B.A., 1966, Haverford College.

1 467 U.S. 649 (1984).

2 384 U.S. 430‘5 (1966).

3 U.S. Const. amend. V.

4 Miranda, 384 1.S. at 444-45. Prior to interrogation, a person in custody must be
clearly informed that: (1) he has the right to remain silent; (2) anything he says can
be used against him in court; (3) he has the right to the presence of an attorney at the
questioning; and (4) if he cannot afford an attorney, one will be provided for him by
the court. /d. at 444. There must be a voluntary, knowing, and intelligent waiver of
these rights for the interrogation to continue. Id. at 479, If these criteria are not met,
any statements made by the defendant are inadmissible at trial in the prosecution’s
case in chief. Id.

When a person is not in custody, the police may question him/her as part of
their investigation and may introduce elicited answers into evidence if that person is
subsequently charged with a crime. See Minnesota v. Murphy, 465 U.S, 420, 433
(1984). Questioning of a suspect in custody, however, must conform to the guide-
lines set forth in Miranda outlined above.

A suspect is considered to be in custody when “a ‘formal arrest or restraint or
freedom of movement' of the degree associated with a formal arrest” has taken place.
Quarles, 467 U.S. at 655 (citation omitted). Express questioning or its functional
eguivalent constitutes an interrogation. Rhode Island v. Innis, 446 U.8. 291, 301
(1980). A “custodial interrogation [therefore is] questioning initiated by law enforce-
ment officers after a person has been taken into custady or otherwise deprived of his
freedom of action in any significant way.” Miranda, 584 U.5. at 444 (citations ormnit-
ted). The test is whether the police should have known that their statements to the
suspect or from the suspect “were reasonably likely to elicit an incriminating re-
sponse.” Jnnis, 446 U.S. at 301 (citation omitted).

The Innis court determined that an arrestee’s response to 2 conversation he over-
heard between two police officers regarding the dangers of a gun previously held by
the suspect toward handicapped children did not constitute an interrogation. fd. at
302. Miranda requirements therefore did not apply, and the arrestee’s statement
about the gun's location was admissible as evidence. Id. at 302-03. By contrast, in
Quarles, the police directly questioned the defendant regarding the location of a gun.
Quarles, 467 U.S. at 652. Under Innis, this would constitute express questioning. In-
nis, 446 1.8, ac 300-01,

63
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Quarles established a public safety exception to Miranda (the “ex-
ception”) which allows the admission of otherwise barred state-
ments where police questioning is “necessary to secure their own
safety or the safety of the public . . .."® This article will discuss the
application of the exception in the thirteen years since the
Supreme Court decided Quarles. It will point out the limited de-
gree to which courts have extended the exception beyond the
bounds set forth by the Supreme Court. This article will also dis-
cuss a related exception for questioning in emergency situations
involving hostages and other persons at risk.

I. BAcCKGROUND

Familiarity with the facts of Quarles are essential to understand-
ing the scope of the exception. Shortly after midnight, a young
woman approached a police patrol car and informed the officers
that a man armed with a gun had just raped her.® She further in-
formed the police that the suspect had entered a nearby supermar-
ket.” The police entered the supermarket, spotted a man who
matched the woman’s description, and apprehended him after a
brief pursuit.® The police handcuffed and frisked the suspect, Ben-
Jjamin Quarles, who wore an empty holster but did not possess a
gun.” One of the officers inquired as to the location of the gun,
and Quarles told him where to find it, saying “the gun is over
there.”'® The police recovered the loaded gun where Quarles indi-
cated it would be.'' Quarles was subsequently charged with crimi-

The use of collateral statements made in violation of Miranda has been held to be
permissible at trial. Harris v. New York, 401 U.S. 222, 224 (1971). Specifically, state-
ments obtained in viclation of Mirgnda may be used for impeachment purposes (i.e.,
such statements may not be used substantively in the prosecution’s case in chief, but
may be used by the prosecution to impeach statements made by the defendant during
direct examination). 7d. at 224. In addition, the prosecution may use otherwise inad-
missible statements to impeach statements made in response to proper cross examina-
tion. United States v. Havens, 446 U.5. 620, 627-28 (1980).

Statements in violation of the Miranda rule may also be used in grand jury pro-
ceedings, United States v. Calandra, 414 U.S. 338 (1974); in sentencing proceedings,
United States v. Schipani, 315 F. Supp. 253 (E.D.N.Y. 1970), aff'd, 435 F.2d 26 (2d Cir.
1970), cert. denied, 401 U.S. 983 (1971); parole revocation hearings, United States ex
rel. Sperling v. Fitzpatrick, 426 F.2d 1161 (2d Cir. 1970); and warrant applications,
United States v. Patterson, 812 F.2d 1188 (9th Cir. 1987).

5 Quarles, 467 U.S, at 659.
6 Id. at 651-52.

7 Id

8 Id. at 652.

91

10 1d

11 f4



1998] THE PUBLIC SAFETY EXCEPTION 65

nal possession of a weapon.'®> The defendant sought to have his
statement indicating the location of the gun, and the gun itself,
suppressed.'* The motion to suppress was granted by the trial
court and upheld by the appellate courts of New York.'*

The Fifth Amendment to the United States Constitution pro-
hibits the use of any statement obtained by compulsion against a
defendant in a criminal case.!® Miranda warnings serve to dispel a
suspect’s inherent compulsion to respond to police questioning
while in custody. Miranda warnings must be given before a suspect
answers questions during a custodial interrogation in order to ad-
mit his/her response into evidence at trial.'® Under Miranda,
Quarles’ statement and the recovered gun were properly sup-
pressed because the statement was obtained during a custodial in-
terrogation conducted in violation of Miranda requirements.'’?

The United States Supreme Court, however, granted New
York State’s petition for certiorari in Quarles and overturned the
Court of Appeals’ decision.’® The stateinent and gun were deemed
admissible under the public safety exception.’ The Court indi-
cated that the exception to Miranda would apply to police ques-
tions objectively necessary to protect either the police or the public
from immediate danger.2® After the police obtain the information

12 4.

13 Id. at 649, 656.

14 People v. Quarles, 447 N.Y.5.2d 84 (N.Y. App. Div. 2d Dep’t 1981), affd, 444
N.E.2d 984 (N.Y. 1982), rev'd, 467 U.S. 649 (1984).

15 1.S. ConsT. amend. V.

18 Quarles, 467 U.S. at 655,

17 Id. Justice O’Connor, in her concurring opinion in Quarles, agreed with the
majority in admitting the gun. She argued, however, that the defendant’s statement
as to where the gun was located should have been suppressed because “[t]he harm
caused by failure to administer Miranda warnings relates only to admission of testimo-
nia] selfincriminations, and the suppression of such incriminations should by itself
produce the optimal enforcement of the Miranda rule.” Id. at 669 (O'Connor, J.,
concurring). Furthermore, when an interrogation provides leads to other evidence it
“does not offend the values underlying the Fifth Amendment privilege any more than
the compulsory taking of blood samples, fingerprints, or voice exemplars, all of which
may be compelled in an 'attempt to discover evidence that might be used to prose-
cute [a defendant] for a criminal offense.’” [d. at 671 (quoting Schmerber v. Califor-
nia, 384 U.S. 757, 761 (1966)).

The United States Supreme Court has not ruled on the question of whether phys-
ical evidence obtained as a result of a statement taken in violation of Miranda should
be admitted inte evidence, although the issue has been presented to the Court. See
United States v. Patterson, 812 F.2d 1188 (9th Cir. 1987), cert. denied, 485 U.S. 922
{1988) (holding that unwarned voluntary statements made after coerced statements
were properly used in an affidavit for a search warrant).

18 Quarles, 467 U.S. at 660,

19 Jd. at 657,

20 The Court explained that Miranda would not penalize officers for “asking the
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needed to neutralize the threat to public safety, they must then
give the suspect Miranda warnings before engaging in further ques-
tioning.?! The Quarles majority indicated that the exception is to
be applied in emergency situations only.?> Whether the exception
is applicable depends upon a court’s objective assessment of the
facts facing the police officer at the moment of questioning. The
analysis does not turn upon the officer’s subjective motivation.?®
In dissent, Justice Marshall, joined by Justices Brennan and
Stevens, found the majority’s departure from Miranda “troubling”
for several reasons.** First, Justice Marshall stated, “the majority
proposes to protect the public’s safety without jeopardizing the
prosecution of criminal defendants. I find in this reasoning an un-
wise and unprincipled departure from our Fifth Amendment
precedents.”?® He asserted that police, as a result of Quarles, could

very questions which are the most crucial to their efforts to protect themselves and the
public.” /d. at 658 n.7. The Quarles Court distinguished the facts before it from those
in Orozco v. Texas, 394 U.S. 324, 324-25 (1969). Quarles, 467 U.S. at 659 n.8. In
Orozeo, the Court suppressed statements made by a suspect concerning a gun used in a
murder four hours earlier. Orozeo, 394 U.S. at 324-95. Police surrounded the suspect
and questioned him at length in his boardinghouse room in the middle of the night.
Id. at 325,
According to Justice Rehnquist, Orozco and Quarles were consistently decided

because:

In Orozbo . . . the questions about the gun were clearly investigatory; they

did not in any way relate to an objectively reasonable need to protect

the police or the public from any immediate danger associated with the

weapon. In short there was no exigency requiring immediate action by

the officers beyond the normal need expeditiously to solve a serious

crime.
Cuarles, 467 U.S. at 659 n.8.

21 Berkemer v. McCarty, 468 U.S. 420, 429 n.10 (1984) (citing Quarles, 467 U.S. at
649). The Quarles Court referred to Miranda warnings as prophylactic and “not them-
selves righits protected by-the Constitution but [are] instead measures to insure that
the right against compulsory selfincrimination [is] protected.” Quarles, 467 U.5. at
654 (quoting Michigan v. Tucker, 417 U.5. 433, 444 (1974)). Holding that Miranda
warnings were not constitutionally mandated, the Quarles Court found “that the need
for answers to questions in a situation posing a threat to the public safety outweighs
the need for the prophylactic rule protecting the Fifth Amendment’s privilege against
self-incrimination.” Quarles, 467 U.S. at 657.

22 Quarles, 467 U.S. at 456. “In a kaleidoscopic situation such as the one con-
fronting these officers, where spontaneity . . . is necessarily the order of the day . . . we
do not believe that . . . Miranda [should] . . . be applied in all its rigor. . . .” Id. at 656.

25 Jd. at 655-56. But see Marc Schuyler Reiner, Note, The Public Safety Exception to
Miranda: Analyzing Subjective Motivation, 93 Micu. L. Rev. 2377 (1995) (arguing that
the (Juarles test requires analysis of the officer’s subjective motivation). Justice Mar-
shall referred to the New York Court of Appeals finding that the officers who arrested
Quarles were not concerned about any threat to either their own safety or to the
safety of the public. Id. at 675-76 {Marshall, J., dissenting).

24 Jd. at 677 (Marshall, ]., dissenting).

25 Id. at 678.
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no longer apply Miranda with clarity.?® Moreover, he found that
the decision “invites the government to prosecute through the use
of what necessarily are coerced statements.”?’

Second, the dissent indicated that Miranda, in interpreting the
United States Constitution’s Fifth Amendment Self-Incrimination
Clause,?® established a constitutional presumption that statements
made during custodial interrogations are compelled.?® As such,
they violate the Fifth Amendment and are inadmissible in criminal
prosecution.®® Under Miranda, the prosecution may rebut this pre-
sumption after demonstrating that the police informed the suspect
of his Miranda rights and the suspect “knowingly and intelligently”
waived them.?! According to Justice Marshall, the Quarles majority
never addressed this presumption, and it failed to establish that
public safety interrogations are less likely to be coerced than other
interrogation.®

Third, the dissent.asserted that the Quarles holding would al-
low law enforcement officers to deliberately withhold Miranda
warnings in an effort to obtain information from suspects who, if so
advised, would otherwise refuse to respond to interrogation.® The
dissent argued that law enforcement officers were not required to
choose between public safety and admissibility. “The prosecution
does not always lose the use of incriminating information revealed
in these situations. After consulting with counsel, a suspect may
well volunteer to repeat his statement in hopes of gaining a
favorable plea bargain or more lenient sentence.”® In the dis-
sent’s view, a calculation of the costs of the public should not over-
ride the Fifth Amendment’s absolute protection against self-
incrimination. “Indeed, were constitutional adjudication always
conducted in such an ad hoc manner, the Bill of Rights would be a
most unreliable protector of individual liberties.”*®

Essentially, Quarles holds that answérs to questions posed while
under custodial interrogation may be admitted into evidence when
made without the benefit of Miranda warnings where there is a
threat to the safety of a crime victim, the public, or the police.

26 Id. at 679.

27 Id. at 681.

28 1.5, ConsT. amend. V.

29 Quarles, 467 U.S. at 683 (Marshall, ]., dissenting).
30 [d.

31 1d.

32 1d. at 684.

33 Id. at 685.

34 Id, at 687.

35 Id. at 688.
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Such a threat may arise when a weapon is inexplicably absent and
police have substantial reason to believe it is in a place where it
may be used by an innocent third party, or more importantly,
where it may be used by a confederate of the suspect.®® If the ex-
ception is applicable, police may inquire as to the location of weap-
ons even after they arrest and handcuff the suspect.”

Numerous questions were left unanswered by Quariles: should
the exception apply to weapons other than guns? Should it apply
to dangerous substances other than weapons? Should it apply if a
substantial gap in time exists between the use or disposition of the
weapon and the questioning? Should it apply to protect potential
victims of ¢rime or hostages involved in ongoing crimes? How
great must the danger be to trigger applications of the exception?
Must the weapon be in a public place or may the exception be
applied in private homes? Have the concerns of the Quarles dissent
become reality?

II. THE UNANSWERED QUARLES QUESTIONS

A. Can Police Routinely Ask a Suspect if He or She Is Armed With
a Gun?

In Quarles, the police arrested a suspect alleged to have been
armed while committing a rape.*® When arrested, Quarles wore an
empty holster but had no gun.® It was reasonable for the police to
believe that he had disposed of the weapon in the brief time be-
tween the rape and his apprehension. It was also reasonable for
police to inquire as to the location of the gun. Other jurisdictions
have denied motions to suppress statements based on equally com-
pelling facts (e.g., a likelihood that a person was armed or a
weapon was nearby).

36 The Quarles Court indicated that “(s]o long as the gun was concealed some-
where in the supermarket, with its actual whereabouts unknown, it obvicusly posed
more than one danger to the public safety: an accomplice might make use of it, a
customer or employee might later come upon it.” Id. at 657.

37 People v. Sims, 853 P.2d 992, 1000 (Cal. 1993), cert. denied, 114 S. Ct. 2782
(1994); State v. Duncan, 866 S.W.2d 510 (Mo. Ct. App. 1998); State v. Dempsey, 514
N.W.2d 56 (Wis, Ct. App. 1993) (unpublished opinion). Of course, other factual cir-
cumstances not mentioned here may also produce the required danger to safety
which permits questioning without the benefit of Miranda warnings.

38 Quarles, 467 U.S. at 651-52,

39 Id. at 652.

40 See, e.g., United States v. Watkins, 12 F.3d 1110 (9th Cir. 1993) (unpublished
opinion) (responding to a report of gunfire in a mobile home park and finding a
mobile home with windows shot out and wounded man inside, police were justified in
asking the suspect about the presence of a gun); United States v. Kelly, 991 F.2d 1308
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Some courts, however, have expanded the reach of Quarles.
For example, courts have admitted into evidence responses to po-
lice questions regarding the location of a weapon where no facts
indicated that the suspect was armed.*' In United States v. Ron-
ayneg,*? the police arrested and handcuffed Ronayne after he made
a cocaine sale.*®* Upon police inquiry, he directed them to his gun
located in the pocket of his jacket which had come off during a
struggle with the police.** The police clearly had the right to
search Ronayne pursuant to a lawful arrest, including his jacket. In
Ronayne the court failed to articulate the precise circumstances
where the public’s safety was compromised, but then permitted the
pre-Miranda questioning. Was it objectively reasonable for the
court to assume that all alleged drug dealers may be armed? The
court in United States v. Edwards*® suggests that it was.

In Edwards, the Seventh Circuit held that the exception al-
lowed police to ask a suspect arrested for selling drugs if he was
armed.*® The court reasoned that drug dealers pose a danger to
arresting officers because they “are known to arm themselves, par-
ticularly when making a sale . . . ."*’

(7th Cir. 1998) {person stopped for speeding had ammunition in his pocket); United
States v. Lawrence, 952 F.2d 1034 (8th Cir. ), cert. denied, 503 U.S. 1011 (1992) (gun
thrown away while suspect was being pursued); United States v. Knox, 950 F.2d 516
(8th Cir. 1991} (suspect’s jacket contained a loaded magazine for a .38 caliber pistol};
People v. Melvin, 591 N.Y.5.2d 454 (App. Div. 2d Dep’t 1992) (numerous people were
present at scene of shooting where man admitted to shooting the deceased and police
asked the location of the gun).

In United States v. Johnson, No. 90-50676, 1993 WL 114861 (9th Cir. Apr. 14, 1993)
{unpublished opinion), cert. denied, 510 U.S. 882 (1993}, police questions about weap-
ons were held to fall within the exception. Although the police had no indication
that Johnson was armed or had recently been armed, the court found Quarles applica-
ble on the grounds that Johnson was in a high crime area, at a late hour, near an
open liquor store, and appeared as if he was about to be involved in a robbery. /d. at
*]*2. See Stauffer v. Zavaris, 87 F.3d 1495 (10¢h Cir. 1994) (unpublished opinion)
(holding that pre-Miranda questions regarding weapons were deemed proper under
Quarles where suspect fled from a car containing two holsters and one handgun on
the front seat); Siate v. Lopez, 652 A.2d 696, 698 (N.H. 1994) (the exception applied
where suspect in two shootings, which occurred within a short time of arrest, was
wearing an empty shoulder holster when arrested).

41 Sg¢ United States v. Ronayne, No. 94-1374-78, 1995 WL 258137 (6th Cir. May 2,
1995), aff'd, 53 F.3d 332 (6th Cir. 1970) (unpublished opinion), cert. denied, 115 8. Ct.
2631 (1995); United States v. Edwards, 885 F.2d 377 (7th Cir. 1989}); United States v.
DeSantis, 870 F.2d 536 (9th Cir. 1989).

42 Ronayne, No. 94-1373-78,

48 Id. at *¥1-¥2,

44 Id.

45 885 F.2d 377 (7th Cir. 1989).

46 Id. at 584.

47 Jd. See State v. Harris, 384 S.E.2d 50, 54 (N.C. Ct. App. 1989), off'd, 391 S.E.2d
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United States v. Brutzman'® provides the clearest example of the
exception’s expansion. In Brufzman, ten police officers executed a
search warrant of the home and office of Warren Brutzman, a con-
victed felon, who was suspected of mail and wire fraud arising from
a telemarketing business.*® One of the ten officers asked
Brutzman if there was a weapon on the premises.®® Brutzman dis-
closed that there was a shotgun in the closet.”

In essence, because Brutzman was a convicted felon, the state-
ment and shotgun were admitted at trial and the questioning at the
scene was proper. Despite the overwhelming presence of police at
the scene, the fact that the police had no reason to believe
Brutzman was armed and that the purpose of the search was to
locate evidence of mail and wire fraud, not weapons, the appellate
court found the question permissible under Quarles.’® The state-
ment made in response to pre-Mirandized questioning was instru-
mental in conwctmg Brutzman of felonious possession of a
firearm.?* Similarly, in United States v. DeSantis,®* the Ninth Circuit
explicitly stated that “[t]he fact that [police] had no reason to be-
lieve that [the suspect] was armed and dangerous . . . is of no
consequence.”?®

Initially, Quarles was limited to situations where particular facts
led officers to believe that a threat to public safety existed. Ron-
ayne, Brutzman, and DeSantis encourage police to routinely ask sus-
pects whether they are armed. Such routine questioning
represents a clear expansion of the exception. These decisions, in
effect, have labeled virtually any situation a threat to public safety.

187 (N.C. 1990) (court, under Quarles, permitted question about existence and loca-
tion of weapons because officer testified that, in his experience, people are armed in
at least 85% of drug, transactions).

48 No. 9550859, 1994 WL 721758 (9th Cir. Dec. 28, 1994) (unpublished opinion),
cert. dended, 514 U.S. 1077 (1995).

19 fd at *],

50 rd,

51 14,

52 Jd,

58 Id.

54 870 F.2d 536 (9th Cir. 1989).

55 Id. at 539. Similarly, in Fleming v. Collins, 954 F.2d 1109 (5th Gir. 1992), the
police responded to a bank’s silent alarm. Id. at 1110. Prior 1o confirming that a
robbery had taken place, the policé observed two men in a field, one holding a pistol,
and the other bent over on the ground holding his wounded arm. /d. at 1110-11.
The police did not know how the wounded man had been shot, whether he was a
crime victim or suspect, or about the nearby bank robbery at which a robber was shot
and had escaped. /d. at 1111, 1114. Yet the court concluded it was proper to ask the
wounded man about the locaton of his gun, Jd. at 1114,
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Thus, it is always reasonable for police to inquire as to the location
of weapons.

B.  Does the Exception Apply to Questions Concerning Other Weapons,
Drugs, Needles, and Other Suspecis?

Courts have extended the exception to allow questioning
about weapons other than guns, drugs, and hypodermic needles.
For example, although Quarles involved an officer’s inquiry as to
the location of,a gun, the courts have found pre-Miranda questions
appropriate that seek to procure the location of a knife.*®

In United States v. Carrillo,®” the police asked a suspected drug
seller, before conducting an inventory search, whether “he had any
drugs or needles on his person.”® The trial court found his re-
sponse, “[n]o, I don’t use drugs, I sell them,” admissible.®® The
appellate court affirmed, finding an objectively reasonable need to
protect officers from needle pricks or skin irritations resulting
from drug contact.® Thus Carillo justifies a routine pre-search,
pre-Miranda, inquiry as to possession of drugs or drug parapherna-
lia. Such questioning is appropriate regardless of the existence of
facts suggesting that the suspect used drugs or was carrying them.
This ruling should be narrowed to apply only to instances involving
arrested drug sellers or to instances where police reasonably fear
that the suspect has drugs or needles on his person.

However, in United States v. Cox,%' the Fourth Circuit applied
an even broader rule, permitting questions as to drug use. The
court in Cox stated that the exception permitted police to ask a
suspect if he was a heroin user after a search uncovered drug resi-

56 People v. Cole, 211 Cal. Rptr. 3d 242 (Cal. Ct. App. 1985) (Quarles applicable
where, following report that 2 man attempted a kidnapping by holding a knife to a
victim's throat, police chased and caught the suspect and immediately asked him the
location of his knife); Ohio v. Jergens, No. 13294, 1993 WL 333649 (Ohio Ct. App.
Sept. 3, 1983) (the exception applies where, the day after his wife’s death, a suspect in
the stalking murder was asked, upon arrest, about the location of the knife used in
the murder); see also State v. Deases, 518 N.W.2d 784 (Iowa 1994) (the court found
Quarles inapplicable to police questioning of stabbing suspect as to where he obtained
the knife used because officers were already in possession of the knife, not because
the weapon was sémething other than a gun).

57 16 F.3d 1046 (9t¢h Cir. 1994).

58 Id. at 1049.

59 Jd. In fact, the officer in Camrillo testified that it was his policy to ask such a
question before conducting any search, regardless of the existence of any facts sug-
gestng that the suspect used or was carrying drugs. /d.

60 Jd.

61 No. 90-5853%, 1992 WL 29186 (4th Cir. Feb. 20, 1992) (unpublished opinion),
cert. denied, 504 U.S. 928 (1992).
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due and paraphernalia in the suspect’s car.®® The Cox court found
the inquiry reasonable because drug users often act irrationally,
and, therefore, pose a threat to police officers’ safety.%®

Questioning to secure public safety may also refer to matters
other than weapons or drugs. For example, in State v. Leone,® the
court permitted questions as to the location of a wounded police
officer,® and the person whom Leone claimed had shot the of-
ficer.?® Leone’s statements were deemed voluntary since police did
not draw their guns and did not apply physical force.*” The trial
court found that Leone exercised his rational intellect and free will
in making these statements.®® The court further noted that Leone
made unsolicited statements that someone else had shot a police
officer, and that he stated to one officer “go ahead and pull the
trigger if you’re man enough.”®

In sum, Quarles has been extended to pre-Miranda questions
involving drugs,”® drug paraphernalia,”* drug use,”® and the loca-
tion of a wounded officer and the shooter of that officer.”

C. Does Quarles Apply Only to Public Places?

Although the exception applies to threats to safety in a public
place,”* the Quarles rationale logically allows questioning any time

62 Id. at *4,

68 Jd. at *9.

64 581 A.2d 394 (Me. 1990).

65 Id. at 396, The trial court suppressed these answers as being involuntary prod-
ucts of police coercion, in violation of the Fifth Amendment because the arresting
officers obtained these statements after pounding Leone’s head on the ground sev-
eral times, aiming a gun at his head, and threatening to kill him. /d.

66 Id. at 397. The court reasoned that the circumstances of an armed man threat-
ening police, an officer’s telephone message that he had been shot, and the inability
of the officers to find their wounded fellow officer in dense woods made it “reason-
able . . . to ask Leone if he was alone and about the gun. . .. After Leone's later
statement that another person had shot Officer Payne, it was also reasonakble for the
officers to inquire about the identity of that other person.” Id Se, e.g., Hill v. State,
598 A.2d 784, 785 (Md. Cu. Spec. App. 1991) (police chased three suspected armed
robbers into a museum complex and caught two of them,; it was held proper tc ask
one of the arrested men where the third armed man was).

67 Leone, 581 A.2d at 397.

68 Id,

&9 Jd. at 396.

70 United States v. Carillo, 16 F.3d 1046, 1049 (9th Cir. 1994).

71 I

72 United States v, Cox, No, 90-5853, 1992 WL (4th Cir. Feb. 20, 1992), cert. denied,
503 U.S. 928 (1992) at *1.

78 Leone, 581 A.2d at 394.

74 The Court in a later case indicated that “[i]n New York v. Quarles, 467 U.S. 649
(1984), we recognized a public safety exception to the usual Fifth Amendment rights
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the requisite safety concern is present regardless of whether the
location is public or private. For example, in United States v. Simp-
son,™ a suspect was alleged to have held a weapon to his stepchild’s
head.” The Seventh Circuit in Simpson relied on Quarles to allow
officers to inquire as to the location of the weapon after the sus-
pect had been arrested in his apartment.”” Conversely, in United
States v. Mobley,”® the court held the exception inapplicable where
the police asked a suspect, arrested in his home on drug charges,
whether there were any dangerous devices or weapons in the apart-
ment.”” Mobley told the officers that a weapon was hidden in his
bedroom closet and led them to it.*¢ The Fourth Circuit con-
cluded that the circumstances did not demonstrate the immediate
need for questioning because there was no threat to public safety.®!

afforded by Miranda v. Arizona, 384 U.S. 436 (1966) so that police could recover a
fircarm which otherwise would have remained in ¢ public area.” Baltimore Dep’t of
Soc. Serv. v. Bouknight, 488 U.S. 1301, 1305 (1988) (emphasis added).

75 974 F.2d 845 (7th Cir. 1992).

76 Jd. at 846.

77 Id. at 847,

78 40 F.3d 688 (4th Cir. 1994).

79 Jd. at 691, 693. But see United States v. DeSantis, 870 F.2d 536 (9th Cir. 1989)
{suspect’s home); People v. Childs, 651 N.E.2d 252 (Ill. 1995), cert. denied sub nom.
Childs v. Illinois, 516 U.8. 1134 (1996) (apartment of another person); People v.
Sims, 853 P.2d 992 (Cal. 1998), cert. denied, 114 8. Ct. 2782 (1994) (motel room);
Missouri v. Duncan, 866 S.W.2d 510 (Mo. Ct. App. 1993) (home); State v. Harris, 584
5.E.2d 50 (N.C. Ct. App. 1989) (outside motel room); State v. Leone, 581 A.2d 394
(Me. 1990) (wooded rural area).

80 Mobley, 40 F.3d at 691,

81 Id at 693. Police arrested a naked Mobley when he responded to a knock at his
door. Id. at 690. He clearly was not armed. Jd. Police made an initial survey of the
apartment to be sure that no one else was present. Jd. Police asked Mobley about the
existence of a weapon after he got dressed and was being led away from the apart-
ment. Id. at 691. Despite the Quarles violation, the Moblgy court affirmed his convic-
tion because the error was harmless. Id. at 694.

In United States v. Raborn, 872 F.2d 589 (5th Cir. 1989), the Fifth Circuit explained
its reasoning for finding Quarles inapplicable. In Raborn, police conducting a drug
surveillance of a building in an isolated rural area engaged in a car chase of a truck
leaving the building. fd. at 592. Seven officers stopped the vehicle. /d. One of the
occupants wore a holster with a gun in it. Jd. He removed the gun and placed it
somewhere in the vehicle. /d. The police required all of the occupants to exit. Id.
The occupants were arrested and the police searched for the gun but did not find it.
Id. The police asked the man with the empty holster where the gun was located and
he told them. Id. The appellate court concluded that the exception did not justify
the question asked because “the gun was [not] hidden in a place to which the public
had access. Raborn’s truck, where the police officers believed the gun to be, had
already been seized and only the police officers had access to the truck.,” Id. at 595.
Quarles was inapplicable, not because the truck was in a place inaccessible to the pub-
lic, but rather, because the gun presented no danger to anyone—public or police. 7d.
The gun was properly admitted because it would inevitably have been discovered dur-
ing the police inventory search of the truck. Id.
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Several courts have stressed that the exception requires ques-
tioning related to a danger occurring in a place accessible to the
public.?* Although there is language in Quarles that supports this
argument,® it is not consistent with the reasoning of Quarles, which
should logically allow questioning to protect police officers or
others present at the scene of an arrest regardless of whether it
occurs in a public or a private place.

D. Does Quarles Apply After Giving a Suspect Miranda Warnings?

The exception allows for the introduction at trial of state-
ments and related evidence obtained by inquiring of individuals in
police custody despite the failure of police to give Miranda warn-
ings before asking questions.** In addition, some courts have ap-
plied Quarles to allow questioning of individuals about public safety
who had already received, but had not waived, their Miranda
rights.®® n

In Edwards v. Arizona,® the Supreme Court held that an ac-
cused who had been Mirandized and made a request to speak with
counsel “[could] not [be] subject to further interrogation by the
authorities until counsel ha[d] been made available to him, unless

82 In Edwards v. United States, 619 A.2d 33 (D.C. Ct. App. 1993}, the police arrested
a suspect who, moments earlier, threatened several people with a rifle. /d. at 34. The
suspect, pursued by police, entered a partly occupied, unlocked, somewhat derelict,
apartment bujlding. Id. at 34-35. After arrest, the suspect responded to a quesnon
about the location of the weapon. Jd. at 85. The court found that the weapon was in
a place accessible to the public in accordance with Quarles. fd. at 36. Some apart-
ments were occupied, the building’s front door was unlatched, and vagrants used the
building. Id. at 37. In Wisconsin v. Hoag, No. 92-2523-CR, 1993 WL 245669 (Wisc. Ct.
App. May 12, 1993) (unpublished opinion), the court recognized that the exception

“would not apply in a situation where there is an area readlly accessible to the public
and there is no exigency requiring immediate police action.” fd. at *3 n.3 (citations
omitted). Nevertheless, the Hoag court held that Quarles applied to the questioning
of a suspect in an armed bank robbery who no longer had the gun used in the rob-
bery and who had been pursued by a citizen from the bank to a wooded area. Id. at
*]1.

83 In Quarles, 467 U.S. at 659 n.8, the Supreme Court distinguished Orozco v. Texas,
394 U.S. 524:(1969), in which the questioning of the suspect occurred at his board-
inghouse in the middle of the night with armed officers asking numerous questions
regarding a murder and whether the arrestee owned a gun. Quarles, 467 U.S. at 659
n.8 (1984). Orezceis distinguishable from Quarles beyond whether the site of the ques-
tioning was a public or private place. The questioning in Orozce was extended and
coneerned the crime, not merely the location of the gun. Because Orozco was ar-
rested a mere four hours after the murder, logically, brief questioning of Orozco
solely regarding the location of the gun used in the murder would have been proper
under (Quarles.

84 [d. at 659,

B5 Sgs, e.g., United States v. DeSantis,-870 F.2d 536 (9th Cir. 1989).

86 451 U.S. 477 (1981).
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the accused himself initiate[d] further communication . . . with the
police.” Nevertheless, the exception has, at least in one case,
been extended to permit a question otherwise barred by Edwards.®®

In United States v. DeSantis, Rocco DeSantis had been arrested
at his home, pursuant to a warrant, and requested to speak to
counsel.®® The police accompanied a partially clothed DeSants to
his bedroom so he could dress.®® An officer asked him if there
were any weapons in the bedroom.®’ DeSantis stated that there was
a gun and identified its location.”® The officer seized the weapon.
The trial court denied DeSantis’ subsequent motion to suppress his
statement and the recovered gun.®®* The Ninth Circuit affirmed,
reasoning that the officer had an objectively reasonable basis to
fear for his safety in DeSantis’ bedroom.®* Thus, the Quarles excep-
tion was applicable despite DeSantis’ invocation of his right to
counsel.®®

By contrast, in People v. Laliberte®® the Illinois Appellate Court
held it was improper for police to ask further questions of an arres-
tee who repeatedly asked for an attorney.*” In that case police sus-
pected Laliberte of kidnapping a one-yearold child and
abandoning her in the woods.*® The court rejected the state’s ar-
gument that the danger to the child justified evidentiary use of the
defendant’s answers to questions asked after he had been
Mirandized and then requested to speak to counsel.®

E. Have Courts Created New Exceptions to Mirandar

The Quatles dissent, as well as numerous critical commenta-
tors, expressed concern that Quarles created an exception to the
previous “bright line” rule of Miranda, which banned the use of
compelled statements.'®® The exception, it is feared, could lead to

87 Id. at 484-85.

88 United States v. DeSantis, 870 F.2d 536, 538 (9th Cir. 1989).

89 Id. at 537-38, There was dispute as to whether DeSantis actually requested to
speak to counsel. The court accepted DeSasz version of the matter. Jd. at 538 n.1,

90 [d. at 537,

o1 Id.

92 id.

93 Jd.

94 Id. at 541.

85 Id. at 539, 541.

96 515 N.E.2d 813 (Ill. App. Ct. 1993).

97 Jd. at 821.

98 Jd. at 816.

99 fd. at 819-20, 822-23.

100 New York v. Quarles, 467 U.S. 649, 663-86 (1984). (O’Connor, ]., concurring
and dissenting in part); Ses, £.g., Steven Andrew Drizin, Fifth Amendment—Will the Pub-
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the creation of other exceptions to Miranda. However, this con-
cern has not been realized in the thirteen years since Quarles was
decided. It is true that several courts have utilized a “rescue doc-
trine”'®! exception to Miranda to permit questioning of suspects in
situations involving hostages or kidnapped persons. However,
these cases logically fall under Quarles because they include a sub-
stantial threat to someone’s safety and involve emergency
situations.'%?

Another new exception to Quarles may be found where courts

have ruled that police are permitted to ask questions in order to
“clarify the nature of the situation” they face.'®® For example, in

lic Safety Exception Swallow the Miranda Exclusionary Rulg?, 75 Crim. L. & CriMiNoLOGY
692, 712 (1984); Marla Belson, Note “Public-Safely” Exception to Miranda: The Suprem
Court Writes Away Rights, 61 Ca-Kent L. Rev. 577, 591 (1985); Daniel Brian Yeager,
Note, The Public Safety Exception to Miranda Careening Through the Lower Courts, 40 U.
Fra. L. Rev. 989, 99293 (19388).

101 The “rescue doctrine” was developed primarily by California courts to allow into
evidence a suspect's responses to police questioning in situations in which the suspect
has not received Miranda warnings and the police undertake the mterrogauon for the
purpose of saving a life, The doctrine was first announced pre-Miranda in People v.
Modesto, 398 P.2d 753 (Cal. 1965), cerl. denfed sub nom. Modesto v. Nelson, 389 U.S.
1009 (1967) and continued to be utilized post-Miranda in People v. Riddle, 83 Cal. App.
3d 563 (Cal. Ct. App. 1978), cert. denied sub nom. Riddle v. California, 440 U.S. 937
(1979). The dedk court indicated that.the rescue doctrine, also known as the “pri-
vate safety” dogtrme, applied in situations where (1) there was an urgent need for the
information which could not be obuained in any other way; (2) the possibility existed
of saving a human life by rescuing a person whose life is in danger; and (8) the rescue
is the primary purpose and motive behind the interrogadon. Id. at 576. The doctrine
has been adopted by other jurisdictions as well. See State v. Kunkel, 404 N.W.2d 69
{(Wis. 1987), cert. denied, 484 U.S. 929 (1987); State v. Provost, 490 N.W.2d 93 (Minn.
1992), cert. denied sub nom. Provost v. Minnesota, 507 U.S. 829 (1993); United States v.
DeSantis, 870 F.2d 536, 541 (9th Cir. 1989).

The private safety exception is much more narrow than the Quarles exception.
The danger must involve a threat to a specific person's life rather than a general
threat to public safety. The police, when acting in accordance with the private safety
exception, must have a subjective intention to rescue the person in danger, whereas
the Quarles test is an objective one. The private safety exception requires that the
information be unavailable by any other means, whereas the Quarles exception does
not.

102 The rescue doctrine is necessary only if Quarles is limited to situations involving
threats to public safety. Given that the basic rationale of Quarles does not justify such
a limitation, there is probably no need for the rescue doctrine. Regardless of the
nature of the threat to safety, whether to a particular individual or to the public in
general, the Quarles objective approach should be favored in determining whether
there was a threat to safety which permitted the questioning of a suspect without
receiving Miranda warnings, and whether the scope of the questioning was limited to
that which was necessary to protect safety interests. Nevertheless, some courts have
continued to reject the rescue doctrine. See, e.g., Laliberte, 615 N.E.2d at 813.

163 People v. Luna, 559 N.Y.85.2d 377 (App. Div. 2d Dep’t 1990) (citing People v.
Huffman, 359 N.E.2d 353, 356 (N.Y. 1976)).
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People v. Luna'®* police responded to a restaurant’s burglar alarm,
found Luna in the closed restaurant, and caught him after a
chase.!®® As they subdued Luna, one of the officers found a bulge
in Luna’s pocket and asked him what it was.'®® Luna answered that
he obtained it in the restaurant and that two other persons had
been there with him.'”” The object turned out to be a roll of
money.'®® The Appellate Division, Second Department, rejected
Luna’s argument that admission of his answer violated Miranda,'*
and permitted officers at the scene of an arrest to ask questions
designed to clarify the situation confronting them."°

F. Does the Exception Apply if There is a Gap in Time Between the Use
of a Weapon and the Arrest?

In Quarles, police inquired as to the weapon'’s location a few
minutes after it was allegedly used.’!! However, the exception has
been properly applied to inquiries about weapons where there ex-
isted a gap in time between the suspect’s alleged possession of the
weapon and the police questioning.!'*

A compelling basis for pre-Mirandized questioning exists so
long as there is a reasonable basis to believe that there is a danger
to public safety. In People v. Sims,*'® the police arrested a suspect
for an armed robbery and murder, which had occurred two weeks
earlier.”* The suspect was believed to possess a handgun and
machine gun in his hotel room.'*® The court found that the dan-
ger to the police was inherent because the suspect was sought for
the commission of violent armed felonies and was believed to be
armed at the time of apprehension.''® The danger did not fail to
exist merely because the crimes occurred two weeks earlier.

Likewise, in United States v. Thurston''” the defendant bought a

104 [una, 559 N.Y.5.2d at 377.

105 f4

106 [4

107 J4.

108 [4.

109 f4. at 378.

110 J4

111 New York v. Quarles, 467 U.5. 649, 652 (1984).

112 S People v. Sims, 853 P.2d 992 (Cal. 1993), cert. denied sub nom. Sims v. Califor-
nia, 114 8. Ct. 2782 (1994); United States v. Thurston, 774 F. Supp. 666 (D. Me.
1991).

113 Sims, 853 P.2d at 992.

114 14 at 998-1000.

115 14 at 1000.

116 [4. at 1019.

117 774 F. Supp. 666.
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handgun in the morning and used it to threaten his wife. He then
drank heavily during the day and was arrested at night.!!®
Although many hours had passed since the gun was used to
threaten Thurston’s wife, the public safety exception was applica-
ble because the gun could have been dangerous if found by some-
one else or the defendant upon his release from custody.'™® The
danger to the public in that case arose. from a possibility of subse-
quent use of the weapon, regardless of when it might have been
discovered, and regardless of the gap in time between the use of
weapon and the questioning.

G. How Substantial May the Police Questioning Be Under Quarles?

In Quarles, the police officer asked a single question regarding
the location of the suspect’s gun.'® After retrieving the gun, the
officer then read the defendant his Miranda rights.’?! The Quarles
Court indicated that “Officer Kraft asked only the question neces-
sary to locate the 'missing gun before advising respondent of his
rights.”'?? The Court distinguished these events from those in
Orozco v. Texas,'*® where police officers questioned a suspect at
length in his boardinghouse room regarding the location of a gun
used in a murder.** The Quarles Court stated that because the
questions in Orozco were “clearly investigatory [in that] they did not
in any way relate to an objectively reasonable need to protect the
police or public from any immediate danger associated with the
weapon,”'® they differed from those in Quarles which related to
immediate dangers associated with the weapon seized.'?®

The bulk of the cases which followed the Quarles exception
were instances where the police asked a single question or a small
number of questions about a weapon, or other dangers, and then
ceased further questioning until Miranda rights were read.'®” In

118 Id. ae 667.

119 Jd. at 667-68.

120 467 U.S. at 652.

121 [,

132 Id. at 659.

123 394 U.S. 324 (1968).

124 [d, at 324-25,

125 467 U.S, at 659 n.B. In Berhemer v. McCarty, 468 U.S. 420 (1984), the Supreme
Court, within a month of deciding Quarles, explained the public safety exception as
allowing “questions essential to elicit information necessary to neutralize the threat to
the public. Once such information has been obtained, the suspect must be given the
standard warnings.” fd. at 429 n.1.

126 14

127 Ser, e.g., Hill v. State, 598 A.2d 784, 786 (Md. Ct. Spec. App. 1991) (two ques-
tions before giving of Miranda warnings); People v. Howard, 556 N.¥.5.2d 940 (App.
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instances where questioning extended beyond the scope permitted
by Quarles, the answers were suppressed.'*® For example, in People
v. Roundtree,'*® where shots were fired during a fight between two
men in a car, the court suppressed a defendant’s answer to a police
question regarding the ownership of a suitcase in the car.’*® The
Rounditree court reasoned that the police officer “had secured con-
trol of the scene before he asked the question. Furthermore . ..
[n]either the suitcase [n]or its contents posed a threat to the pub-
lic safety. . . "%

Similarly, in State v. McCarthy'*® the Supreme Court of Ne-
braska found the exception inapplicable to questions regarding
the whereabouts of a separate murder suspect.!®® The court con-
cluded that there was no immediate danger requiring the suspect
to be questioned without receiving Miranda warnings.'* Similarly,
in State v. Deases,'®® the questioning of a prisoner regarding where
he obtained a shank (i.e., knife) that.he used to stab another in-
mate was deemed inapplicable because the shank was in the prison
officials’ possession at the time of questioning.’® The Supreme
Court of Iowa held that there was no immediate threat to public
safety, thus, the pre-Miranda questioning was not justified.”®”

Div. 2d Dep't 1990) (limited questions followed by Miranda warnings); People v.
Luna, 559 N.Y.5.2d 877, 377 (App. Div. 2d Dep’t 1990) (one question before Miranda
warnings).

In many cases, the opinions indicated that one question or a few questions were
asked, but no mention was made of the giving of Miranda warnings. See, e.g., State v.
Duncan, 866 S.W. 2d 510, 511 (Mo. Cr. App. 1993) (one. question); People v. Lopez,
652 A.2d 696, 698 (Sup. Ct. N.H. 1994) (one question}; State v. Ingram, 596 N.¥.5.2d
352 (App. Div. 2d Dep’t 1991) (two questions).

128 In United States v. Eaton, 676 F. Supp: 362, 365-66 (D. Me. 1988), the court found
the question to a person arrested at a drug sale, regarding the reason for the arres-
tee’s presence at the site of the arrest, outside the scope of questioning permitted by
Quarles. Id. Sez State v. Cross, No. A-93-368, 1993 WL 811554, at *4 (Neb. App. Ct.
Aug. 17, 1993) (unpublished opinion) (no immediate need for question about loca-
tion of a gun when suspect and accomplice were in custody after car chase ended in a
snowdrift on a dead end road); United States v. Gonzalez, 864 F. Supp. 375, 382
{S.D.NY. 1994) (two questions allowed when suspect in gun battle with police
claimed to be a police officer and crime victim; subsequent questions were held not
justified under Quarles).

129 482 N.E.2d 693 (Il App. Cr. 1985).

130 1d. at 698.

131 1d. at 697-98.

182 353 N.W.2d 14 (Neb. 1984).

183 fd. at 16-17.

184 J4

185 518 N.W.2d 784 (lowa 1994).

186 [d. at 79091,

187 1d. at 791. Accord People v. Ratliff, 584 N.Y.5.2d 871, 872 {App. Div. 2d Dep't
1992) (police respending to an armed robbery at a private social club asked one sus-
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In a limited number of cases, courts have improperly admitted
into evidence answers to numerous investigatory questions. The
most serious example of such an erroneous application of the ex-
ception occurred in Fleming v. Collins.'® In Fleming, after respond-
ing to a bank alarm, police questioned a man they observed in a
field holding a pistol over another man.'* Police approached, or-
dered the man to drop his gun, and ordered both men to put their
hands up.'*® Fleming, the man on the ground, stated that he
could not raise his arm because he had been shot.'*! The officer
asked who shot him,'*? and the suspect said it was the man at the
bank.'*® At that point, the officers realized that Fleming was a sus-
pect in the bank robbery and that the other man was merely an
armed bystander who followed Fleming from the bank and cap-
tured him.'** The officer continued to inquire as to who was with
Fleming, the location of the guns and whether anyone at the bank
was shot.'* The trial court admitted Fleming’s answers to all the
questions and the appellate court affirmed.

The appellate court in Fleming found that the Quarles excep-
tion permitted all of the questions because the officers initially did
not know the location of the accomplices or whether Fleming was a
victim of a crime or a suspect.’*” The majority opinion asserted
that Quarles was satisfied because the questioning ended once
Fleming stated that he had acted alone.’*® The majority chose to
look at the situation as a whole to discover whether the danger
permitted pre-Mirandized questioning.’*® The dissent, in contrast,
concluded that the safety concerns were satisfied once the police

pect the number and whereabouts of other robbers not yet apprehended); Hill v.
State, 598 A.2d 784, 785 (Md. Ct. Spec. App. 1991) (the court allowed a question
asked of a suspected armed robber regarding the location of another armed partici-
pant in the robbery who had just evaded arrest).

138 954 F.2d 1109 (5th Cir. 1999).

139 I, at 1110.

140 Jd at 1110-11.

141 Jg,

142 I4.

143 o

144 J4.

145 Jd.

146 Id at 1114, (Williams, . & Brown, J., dissenting).

147 [4. at 1113. The officers had already frisked Fleming so they knew he was no
longer armed, Td. at 1115.

148 The majority opinion quotes from the officer’s suppression hearing testimony,
which includes this testimony rather than the trial testimony. Id. at 1111, 1114-15.
The dissent points out that the suppression hearing testimony was never heard by the
trial jury but that, of course, the trial testimony was. Id. at 1114,

149 Id, ar 1113-14.
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knew that Fleming was fleeing from a bank robbery, had dropped
his gun, and was not armed.’® Thus, the dissent argued that the
officer’s continued questioning was improper.'*!

Quarles requires that the questioning cease and Miranda rights
be read as soon as the threat to public safety ends. Therefore, the
majority in Fleming erred by permitting all five minutes of question-
ing to be admitted. Once the safety concerns were alleviated,
Fleming should have been Mirandized. The Fleming dissent rea-
soned consistently with Quarles by approving the questioning di-
rected at public safety and disapproving the use of answers to
questions no longer necessary to secure the public safety. Accord-
ingly, all of Fleming’s statements made after it was clear that no
threat to the public safety existed should have been suppressed.

III. CoNCLUSION

In creating an exception to Miranda, the Quarles Court articu-
lated a narrow set of circumstances in which police officers are per-
mitted to engage in pre-Miranda questioning. The exception
allows questioning of suspects before they are informed of their
Miranda rights whenever a court may objectively conclude that of-
ficers are faced with a situation endangering the police or the pub-
lic safety. However, subsequent trial and appellate court decisions
have implemented Quarles in ways inconsistent with its rationale.
Police officers may now question suspects where dangers arise from
the presence of guns, or other weapons, drugs or drug parapherna-
lia, as to the possible presence of other suspects or crime victims
and where questioning will result in searches beyond the scope of a
valid search warrant. In addition, Quarles may be applied regard-
less of whether the danger exists in a private or public setting.

Questions permitted by Quarles have generally been limited to
those designed to protect against danger to the public or to police,
and no further questioning has been permitted without providing
the warnings required by Miranda. Perhaps the greatest and most
unwarranted expansion of the exception involves court approval of
the practice of questioning suspects as to the location of weapons
or drugs regardless of whether there exists an objective reason to
believe that the particular suspect possessed or used same. These

150 J4. at 1115.

151 J4. According to the dissenting judges, Quarles never intended to allow police
questioning of this type: “How many thousands of unfortunate persons in totalitarian
countries have confessed at the end of the loaded barrel of a gun held by police
officers, whether or not they were guilty?” Id.
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departures dilute the Supreme Court’s original rationale for creat-
ing the exception in Quaries.



WHAT JUSTICE REQUIRES: A CASE OF
INEFFECTIVE ASSISTANCE OF COUNSEL

Mary Rosst

On Septerhber 22, 1982, a probationary fireman was found in
his van, shot to death.! On September 24, 1982, Sheila DeLiuca, a
retired police officer, was arrested for his murder.®* In April 1984,
DeLuca was found guilty of murder in the second degree® and was
given a sentence of twenty years to life* Today, she is a free
woman.

The purpose of this note is to provide some hope for those
languishing in prisons, convicted of crimes they did not commit,
and for those who could have been convicted of a lesser crime had
an appropriate and viable affirmative defense been raised on their
behalf. This note also contains a warning for attorneys regarding
the scope of their responsibility to their clients. To accomplish this
purpose, the decisions of the United States District Court for the
Southern District of New York and the Second Circuit Court of
Appeals which dealt with Sheila DeLuca’s case will be examined.
The effect of these decisions on later cases will also be explored.
The right to effective assistance of counsel,® the right to testify,®
and the affirmative defense of extreme emotional disturbance” will
be addressed in the context of these decisions.

I. UnpispuTEDR FACTS

On the evening of September 21, 1982, Sheila Deluca met
with friends and family at a bar in the Bronx to celebrate her birth-
day, her retirement from the police force, and her team’s victory in

+ Candidate for ].D., 1998, City University of New York School of Law; M.S., 1976,
Gity University of New York, Brooklyn College; B.A., 1969, St. Joseph’s College.

1 DeLucav. Lord, 858 F. Supp. 1330, 1334 (S.D.N.Y. 1994}, affd, 77 F.3d 578 (2d
Cir. 1996), cert. denied, 117 S. Ct. 83 (1996).

2 Id. ac 1335.

3 N.Y. PEnaL Law § 125.25(1) (McKinney 1987) (“A person is guilty of murder in
the second degree when: 1. With intent to cause the death of another person, he
causes the death of such person or of a third person . ...").

4 DeLuca, 858 F. Supp. at 1344.

5 1J.S. Const. amend. VI; Reece v. Georgia, 350 U.S. 85 (1955).

6 Rock v. Arkansas, 483 U.S. 44 (1987) (holding that based on the Fifth, Sixth,
and Fourteenth Amendments, criminal defendants have a right to testify on their own
behalf}.

7 N.Y. PeNaL Law § 125.25(1) (McKinney 1987).

83



84 NEW YORK CITY LAW REVIEW [Vol. 2:83

a women’s softball league.® She took her husband home early be-
cause he was sick, and upon his insistence she returned to the bar.?

Later, she and a friend went to an after-hours club, arriving at
approximately 5 a.m.'® They met Robert Bissett and his friends
Eugene Murphy and Robert Barrett, none of whom they knew.!!
Around 7 a.m. they left the club together in Bissett’s van.'? At
some point DeLuca and Bissett, being alone in his van, parked in a
deserted area along the service road of a highway.'® At about 2
p-m. on September 22, 1982, DeLuca left the van, called her hus-
band, and went home.'*

That evening around 7 p.m., DeLuca’s husband, a retired po-
lice captain, called the police and told them where they could find
Bissett’s body.'> Mr. DeLuca called the police again, about an hour
later, and asked for the rape squad.'’® When a sergeant returned
the call, Sheila DeLuca described her abduction and rape.'”

DeLuca then hired John Patten, an attorney who had never
before tried a case involving homicide.'® After conferring with the
attorney and his partner, DeLuca gave the police the clothes that
she wore the previous evening.'® She then went to a hospital for a
medical examination.?” Upon returning home, she gave the police
her service revolvers and her husband turned over the off-duty re-
volver which had been used to kill Bissett.?

II. THE TriaL

At trial, the prosecution presented only circumstantial evi-
dence.?* They attempted to show DeLuca was a “loose” woman try-
ing to satisfy her sexual desires and then killing Bissett in cold
blood.*® There were also apparent discrepancies in the evidence
given by prosecution witnesses which were never pursued by the

8 Deluca, 858 F. Supp. at 1333.
e Id

10 jd,

1T Id.

12 Id.

13 Id at 1334,

14 Id.

15 Id,

16 [d.

17 Ii

18 Id, at 1834 n.2.
19 14, at 1334-35.
20 4. ar 1835.

21 14

22 Id. at 1340,

23 f4
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defense.?* Nor'was the prosecution able to prove the victim's time
of death since the body had been refrigerated, thus altering the
progression of signs which could have indicated the approximate
time of death.?®

The defense attempted to call only one witness, an expert on
rape trauma syndrome, to rebut the prosecution’s theory that
Deluca had lied about being raped. The trial judge refused to
allow the testimony.?® Not only was the defense unsuccessful at its
only attempt to call a witness, but they rested without presenting
any evidence.*”

DeLuca was then convicted of second-degree murder.”®

III. SurseQUENT HisTORY

DeLuca’s conviction was upheld without opinion on April 11,
1985 by the New York Appellate Division, First Department.®® Sub-
sequently, her leave to appeal to the New York Court of Appeals
was denied.®® The conviction became final on February 24, 1986,
when DeLuca’s petition for certiorari to the United States
Supreme Court was denied.?! Arguing that she received ineffective
assistance of counse] and admitting for the first time that she had
killed Bissett, DeLuca made a post conviction motion to vacate the
judgment.®? That motion was denied.*

After exhausting all state remedies, DeLuca petitioned for a
writ of habeas corpus in the United States District Court for the
Southern District of New York.** Her contention was that her trial
counsel was ineffective in two respects.?® First, he failed to ade-

24 Jd. at 1341 n.9, 10. Bissett’s mother testified that Bissett and a woman had
stopped by the house that morning, and the owner of a paint store testified that Bis-
sett had visited. But neither of his friends who had been with him mentioned either
stop. Id. atn.9.

25 Jd. at 1343.

26 Jd. ar 1344, ,

27 Id.

28 Id

29 People v. Deluca, 488 N.Y.8.2d 529 (App. Div. 1st Dep’t 1985).

30 People v. DeLuca, 484 N.E.2d 677 (N.Y. 1985).

31 Deluca v. New York, 475 U.5. 1012 (1986).

32 NY. CrM. Proc. Law § 440.10(1)(h) (McKinney 1994) (stating that any time
after a judgment has been rendered, the court upon which it was entered may vacate
the judgment, upon metion of the defendant, on the ground that it was obtained in
violation of the constitutional rights of defendant).

38 Deluca, 484 N.E.2d 677.

3428 U.S.C.A. § 2241(a)(d) (West 1994) (providing that a writ of habeas corpus
may be granted by a judge of 2 circuit court or a district court),

35 DeLuca v. Lord, 858 F. Supp. 1830, 1344 (5.D.N.Y. 1994), off’d, 77 F.3d 578 (2d
Cir. 1996), cert. denied, 117 S. Ct. 83 (1996).
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quately explore and use a possible defense based on extreme emo-
tional disturbance.®® Second, he also failed to advise Del.uca that
it was her decision whether or not to testify in her own behalf.>”

IV. TESTIMONY AT THE MAGISTRATE’S HEARING

District Court Judge Robert Ward referred the petition to
Magistrate Court Judge Roberts in January 1991.%® An evidentiary
hearing was held in July 1992.%® In 294 pages of testimony, Del.uca
gave her version of the facts for the first time.*® Her attorney and
his partner, as well as three other witnesses who testified at the
hearing, confirmed that DeLuca’s statements were consistent with
her account of the events prior to her trial in 1982.*! Her version
of the events had also been recorded in the notes of a forensic
psychiatrist with whom her attorney had consulted prior to trial.*?

At the magistrate’s hearing, DeLuca testified that she had
been kidnapped by the three men.*® She stated that after driving
around the Bronx for a while and listening to the men talk about
their various sexual exploits, she thought that she was going to be
raped and killed.** Two of the men then left on foot and Deluca
and Bissett drove around in Bissett’s van and eventually parked
under a highway.**. DeLuca testified that Bissett punched her sev-
eral times and forced her to perform oral sex and have vaginal
intercourse.*® Deluca eventually grabbed a bottle and hit him in
the head.*” She then fled from the van and ran to a gas station,
called her husband, and asked him to pick her up.*® She later real-
ized that she had given her husband the wrong address and, afraid
that Bissett might follow her, she walked back to her own car and

36 N.Y. PenaL Law § 125.25(1) (McKinney 1987) (including an affirmative defense
of extreme emotional disturbance to the charge of murder in the second degree).

37 DeLuca, 858 F. Supp. at 1344.

38 28 U.S.CA. §636(b)(1) (granting a judge power to designate a magistrate
judge to conduct an evidentiary hearing and submit proposed findings of fact and a
recommendation for disposition}.

39 DelLuca, 858 F. Supp. at 1344.

40 Se¢ Transcript of Magistrate’s Hearing, DeLuca v. Lord, 858 F. Supp. 1330
(S.D.N.Y. 1994) (No. 90 Civ. 4026).

41 Deluca, 858 F. Supp. at 1335 n.4.

42 14

43 [d. at 1336.

4 J4

45 Id. at 1337,

6 Id

47 14

48 I4
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drove home.*® She testified that at that time she did not have her
gun with her.®®

After arriving home, DeLuca broke down and told her hus-
band what had happened.®® Her husband wanted her to report
the incident but DeLuca was embarrassed and in pain and wanted
to go to a hospital.’? Mr. DeLuca insisted that the incident be re-
ported, and he offered to make the report himself>® DeLuca
could not remember the names of the streets where the van had
been parked, but offered to show her husband on the way to the
hospital.®* Befpre leaving for the hospital, DeLuca got her gun be-
cause she felt Yulnerable.®®

When they arrived at the rape site, the van was still parked
where DeLuca had left it.5* DeLuca drew her gun.*” She and her
husband approached the van, one on either side.*® They opened
the front doors simultaneously and saw no one.”® Suddenly Bissett
lunged from inside the van and knocked Mr. DeLuca down.*
Sheila DeLuca told Bissett not to move.®" Bissett grabbed her arm,
saying he was going to kill her.*® DeLuca shot him.%® DeLuca and
her husband then immediately drove home, and Mr. DeLuca
called the police.®

V. HoLDING AND RATIONALE

Magistrate Judge Roberts issued her report in December 1993
recommending that the petition for habeas corpus be dented upon
a finding that DeLuca’s counsel had not been ineffective and that
the refusal of the trial court to allow evidence of rape trauma syn-
drome did not deprive DeLuca of her constitutional rights.®> Peti-

19 4
50 Ji
51 14
52 Jd. ac 1338.
58 Jd.
54 J4
55 Id.
56 fd
57 Id
58 fq
59 fg
80 I
61 I
62 Iq
68 14
64 Id,
65 Id at 1844
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tioner filed an objection to the report®® and Judge Ward reviewed
the recommendations of the magistrate.%” After a review of the rec-
ord de novo, the court rejected the magistrate’s recommenda-
tions.®® Judge Ward found that DeLuca’s counsel had been
ineffective on both the ground of failure to prepare and preserve
the affirmative defense of extreme emotional disturbance and on
the ground of failure to inform DeLuca that it was ultimately her
decision whether or not to testify.® After serving ten years in
prison, DeLuca’s petition for a writ of habeas corpus was granted.”

The State of New York appealed the decision of the district
court.”’ On February 13, 1996, in a two to one decision, the Court
of Appeals for the Second Circuit upheld the district court’s find-
ing that failure to prepare and preserve the defense of extreme
emotional disturbance had prejudiced DeLuca’s case and that de-
fense counsel was ineffective.”? The Court of Appeals for the Sec-
ond Circuit did not address the issue of defendant’s right to
testify.”® Eight months later, the Supreme Court denied the state’s
appeal for certiorari.”

VI. INEFFECTIVE ASSISTANCE OF COUNSEL

A defendant in a criminal case is guaranteed the right to effec-
tive assistance of counsel.” This guarantee is found in the Sixth
Amendment to the United States Constitution” and in the New
York State Constitution.” Respect given to the principle of the

66 28 U.S.C.A. §636(b)(1) (West 1993); Fen. R. Cv. P. 72(a) (providing that
within ten days after receiving a copy of a report, a party may file written objections to
the findings).

67 28 U.S.C.A. § 636(b) (1} (West 1993} (stating that the judge may accept or reject
the recommendations of the magistrate); FEp. R. Civ. P. 72(a); DeLuca, 858 F. Supp. at
1345,

68 DeLuca, 858 F. Supp. at 1347,

69 Id. at 1363-64.

70 Id. at 1364.

71 Deluca v. Lord, 77 F.3d 578 (2d Cir. 1996), cert. denied, 117 S. Ct. 83 (1996).

72 Id. at 579.

73 Id. at 590. See DeLuca, 858 F. Supp. at 1353-59 (discussing defendant’s right to
testify).

74 DeLuca v. Lord, 117 S. Ct. 83 (1996).

78 U.S. Const. amend. VI; N.Y. Consr. art. 1, § 6.

76 1.8, Const. amend. VI {providing in part that in all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial and have the assistance of
counsel for his defense). See Reece v. Georgia, 350 U.S. 85, 90 (1955) (holding that
the right to effective assistance of counsel is required by due process).

77 N.Y. Consr. art. 1, § 6 (providing in part that in any trial the party accused shall
be allowed to defend in person and with counsel and be informed of the nature and
cause of the accusation and be confronted with witnesses against him).
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F
right to effective assistance of counsel reflects a commitment to
provide defendants with the opportunity to be participants in the
adversarial process.”

In Strickland v. Washington,” the United States Supreme Court
addressed for the first time the standards by which to judge a claim
of ineffective counsel.®® Justice O’Connor stressed that the pur-
pose of the effective assistance guarantee of the Sixth Amendment
was not to improve the quality of representation, but rather to en-
sure a fair trial for criminal defendants.®’ The counsel’s role was
viewed by Justice O’Connor as critical to the production of just re-
sults in the adversarial system.** Therefore, in determining a claim
of ineffective counsel, the court must decide whether counsel’s
conduct so undermined the proper functioning of the system as to
make the justice of the trial’s outcome questionable.®®

A convicted defendant’s claim of ineffective counsel is subject
to a two part test.®* She “must show that counsel’s representation
fell below an objective standard of reasonableness”®® and “that
there is a reasonable probability that, but for counsel’s unprofes-
sional errors, the result of the trial would have been different.”®®
In assessing counsel’s conduct, a court must presume that the chal-
lenged conduct fell within a “wide range of professional assist-
ance.” In making a fair assessment of counsel’s conduct, the
court must try to view that performance from the perspective of the
attorney at the time of the trial and eliminate the effects of
hindsight.?®

VII. OpjecrivELy UNREASONABLE PERFORMANCE

The Court in Strickland gave only basic guidance to lower
courts on how to determine what standard of reasonableness estab-

78 William ], Genego, The Future of Effective Assistance of Counsel: Peformance Stan-
dards and Competent Representation, 22 Am. Crum. L. Rev. 181, 201 (1984).

78 466 U.S. 668 (1984).

80 1d. at 684.

81 Id. a1 685 (the Court defined a fair trial as “one in which evidence subject to
adversarial testing is presented to an impartial tribunal for resolution of issues de-
fined in advance of the proceeding.”).

82 1d

83 Id. at 686,

84 Delucav. Lerd, 77 F.3d 578, 584 (2d Cir. 1996}, cert. denied, 117 S. Ct. 83 (1996)
{citing Strickland, 466 U.S. at 687).

85 Strickland, 466 U.S, at 688,

86 fd. at 694.

87 Id at 689.

88 I4
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lishes ineffective counsel.®® The dissent in Strickland points out that
“the majority has instructed judges called upon to assess claims of
ineffective assistance of counsel to advert to their own intuitions
regarding what constitutes ‘professional’ representation, and has
discouraged them from trying to develop more detailed standards
governing the performance of defense counsel.”® The develop-
ment of the requirements for reasonable competency came about,
for the most part, on a case-by-case basis as courts evaluated what
lawyers were or were not.doing in individual cases.®’ In regard to
counsel’s duty to investigate and make strategic choices—an issue
in DeLuca®®*—the Court held that thoroughly investigated choices
were not challengeable, while the decision not to investigate or the
choices made without thorough investigation were to be evalyated
for reasonableness in light of all the circumstances.®®

In determining the reasonableness of such choices, a heavy
measure of respect should be accorded to the decisions of coun-
sel.®* The, Court did suggest that the standards of the American
Bar Association {(ABA) would be helpful in determining what is
reasonable, but cautioned that the standards were only guides.®
The ABA Standards for Criminal Justice call for a defense attorney
to investigate and explore all avenues leading to facts that are rele-
vant to a case and the sentence in the event that the defendant is
found guilty.?® In the commentary, it is noted that an attorney has
an important function in raising such mitigating factors as a de-
fendant’s background, employment record, emotional stability,
and circumstances surrounding the crime.?” The commentary also
cautions attorneys that inadequate preparation or lack of pretrial
investigation could lead to a finding of ineffective assistance.®®

The Court of Appeals for the Second Circuit has held that
“not all strategic choices are sacrosanct. Merely labeling [coun-
sel’s] errors ‘strategy’ does not shield his trial performance from

89 Welsh S. White, Effective Assistance of Counsel in Capital Cases: The Evolving Stan-
dard of Care, 1993 U. ILL. L. Rev, 323, 335 (1993).

90 Strickland, 466 U.S. at 708 (Marshall, J., dissenting).

91 Genego, supra note 78, at 190.

92 Deluca v. Lord, 77 F.3d 578, 588 (2d Cir. 1996), cert. denied, 117 S. Ct. 83
(1996).

95 Strickland, 466 U.S. at 690-91.

94 1d. at 691.

95 [d. at 688.

96 ABA STANDARDS FOR CrIMINAL JUsTICE PROSECUTION FuNcTION & DEFENSE FUNC
TioN § 4-4.1(a) (1993).

97 Id. at § 44.1 commentary at 183.

98 jd
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Sixth Amendment scrutiny.”®® In Maddox v. Lord,'® the court held
that after counsel raised a defense of extreme emotional distur-
bance, his failure to investigate it and pursue it was unreasona-
ble.’?! But, the New York Court of Appeals in People v. Flores'*® held
that “a simple disagreement with strategies, tactics],] or the scope
of possible cross-examination, weighed long after the trial, does
not suffice” to conclude that counsel was ineffective.!®®

However, the dissent in Flores argued that the toleration of
professional errors in trial strategy must have some limitations,
measured in part by the assumption “that a criminal defense attor-
ney will do whatever is necessary and appropriate . . . to help the
client avoid an unfavorable [judgment] ... ."%*

In DeLuca, the district court judge clearly set out the Strickland
standard.'® The court recognized that Strickland did not establish
mechanical rules, but “instructs examining courts to judge each
claim individually by looking to the legal profession’s ‘prevailing
norms of practice’ in order to determine whether, under the par-
ticular circumstances present, the attorney’s actions constitute rea-
sonable assistance.”%¢

DelLuca’s trial attorney, Patten, believed in her innocence
from the very beginning and zealously attempted to secure her ac-
quittal.’®” However, that zeal led to the decision to pursue an ob-
jectively unreasonable strategy.’®® According to Patten’s testimony
at the evidenr:iary hearing, he believed that there were only two
possible defense strategies. The first strategy was to claim the justi-
fication defense that DeLuca’s actions were in self defense.'” Pat-
ten did not pursue this strategy. The second strategy, the one he
did pursue, was to argue that the state could not prove its case
beyond a reasonable doubt.’'® Patten was certain that the prosecu-

99 Quartararo v. Fogg, 679 F. Supp. 212, 247 (ED.N.Y. 1988), af'd, 849 F.2d 1467
(2d Cir. 1988) (citations omitted).

100 818 F.2d 1058 (2d Cir. 1987).

101 Jd. at 1061-62.

102 639 N.E.2d 19 (N.Y. 1994).

102 Id, at 20 (citation omitted).

104 Jd. at 23 (Titone, J., dissenting). See THE Lawyer's CODE OF PROFESSIONAL RE-
spoNsIBILITY Canon 7 (N.Y. State Bar Ass'n 1994).

105 Deluca v. Lord, 858 F. Supp. 1330, 1346-52 (S.D.N.Y. 1994), affd, 77 F.3d 578
(2d Cir. 1996), cert. denied, 117 8. Ct. 83 (1996).

106 Jd. at 1345.

107 Jd. at 1346.

108 [g.

109 fd.

110 i4.
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tion was wrong about the time of the shooting.'!! Patten thought
that a jury could believe that Peter DeLuca, having access to the
murder weapon and having a possible motive, had committed the
murder.”’? However, at the trial, the defense never attempted to
present any evidence that Mr. DeLuca might be implicated or as to
the correct time of the shooting.'** Patten attempted to call only
one witness, a rape trauma expert.''* Because the defense did not
present any evidence that DeLuca had been raped, the trial court
did not allow the witness.'*?

Testimony at the magistrate’s hearing provided insight into
some of the evidence that was available to DeLuca’s attorney dur-
ing the eighteen months before the trial began. For example,
DeLuca had spoken to a bartender from another establishment
who had observed Bissett and his friends snorting cocaine and had
asked them to leave the bar that night.!’® DeLuca had a written
statement from another woman who had been previously abducted
and assaulted by Bissett.’’? She also had found a police report al-
leging that Bissett had killed someone.''® Furthermore, Ellen
Yaroshefsky, a lawyer who worked for the Center for Constitutional
Rights, met with Deluca and Patten and explained why she
thought DeLuca had a justification of self defense.''® DeLuca’s
marriage was purely platonic.'® DeLuca was a lesbian.’® There
were pictures taken of her bruised body with her family physician
present.’*? In addition, there were other witnesses to support a de-
fense of extreme emotional disturbance who were available to tes-
tify, including a friend who was with Sheila DeLuca the night of the
party and the physician who examined her on the night of Bissett’s
death.'*®

111 Jd at 1344.

112 J4

118 J4.

114 j4

115 J4.

116 Transcript of Magistrate's Hearing at 70-71, DeLuca v. Lord, 858 F. Supp. 1330
(5.D.N.Y. 1994) (No. 90 Civ, 4026).

117 4. at 64. The woman would also have been available to testify at trial. [d. at 65.

118 4. at 68.

119 jd at 309-17.

120 Id, at 28-30.

121 4 ae 28,

122 Jd, at 55-56.

128 Deluca, 858 F. Supp. at 1838-39. In fact, the trial had been adjourned several
times because Mr, DeLuca had developed cancer and his ability to testify was ques-
tionable. He eventually had the nerve endings in his back cut so that he would be
able to testify. Id. Evidence of prior conduct by the victim could also have been
presented, fd,
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VIII. THE DerFENSE OF EXTREME EMOTIONAL DISTURBANCE

“Ke

It is no longer true in modern criminology that “‘[a] homi-
cide is a homicide is a homicide.””'** The current trend is to
lessen crimingl accountability when mitigating circumstances are
proven which.render the defendant less liable.'*

(I]t is an affirmative defense that . . . [tlhe defendant acted

under the influence of extreme emotional disturbance for

which there was a reasonable explanation or excuse, the reason-

ableness of which is to be determined from the viewpoint of a

person in the defendant’s situation under the circumstances as

the defendant believed them to be. Nothing contained in this

paragraph shall constitute a defense to a prosecution for, or pre-

clude a conviction of, manslaughter in the first degree or any

other crime . . . .'%¢
The purpose of this affirmative defense is to allow a defendant to
show that a mental infirmity of a lesser degree than insanity caused
her actions and, therefore, rendered her less culpable.’?” If the
defense is successful, the defendant is found guilty of manslaughter
in the first degree rather than murder in the second degree.'*® A
conviction of a lesser charge could significantly reduce the
sentence.!®

In deciding whether to submit this defense to the jury, the
court must decide if there is enough credible evidence so that a
jury may determine whether the elements of the defense are
met.’*® In determining the reasonableness of a defendant’s reac-

124 People v. Patterson, 347 N.E.2d 898, 910 (N.Y. 1976) (Breitel, CJ., concurring),
aff'd sub nom. Patterson v. New York, 432 U.5. 197 (1977).

125 Jd. at 908.

126 NY. PenaL Law § 125.25(1) (a) (McKinney 1987).

127 Patierson, 347 N.E.2d at 907. SeePeople v. Owens, 611 N.Y.5.2d 67, 68 (App. Div.
4th Dep’t 1994) {mem.) (explaining why evidence éhowing that defendant suffered
from multiple personality disorder entitled her to extreme emotional disturbance de-
fense and reduced her conviction from second degree murder to first degree
manslaughter).

128 A person is guilty of manslaughter in the first degree when . . . [w]ith
’ intent to cause the death of another person, he causes the death of such

person . . . under circumstances which do not constitute murder be-
cause he acts under the influence of extreme emotional disturbance
. .. . The fact that a homicide was committed under the influence of
extreme emoticnal disturbance constitutes a mitigating circumstance
reducing murder to manslaughter in the first degree . . . .
N.Y. PENAL Law § 125.20(2). See also N.Y. Penal Law § 125.25(1)(a} (“Nothing con-
tained in this paragraph shall constitute a defense to a prosecution for, or preclude a
conviction of, manslaughter in the first degree . . . .").
129 Payterson, 347 N.E.2d at 907.
130 People v. Moye, 489 N.E.2d 736, 739 (N.Y. 1985) (mem.).
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tion, the appropriate test is whether, by examining the totality of
the circumstances, the fact finder can understand how a person
could lose control of her reason.’®' This test requires proof of a
subjective element, that the defendant acted under the influence
of extreme emotional disturbance, and an objective element, that
there was a reasonable excuse for the disturbance.’® Whether an
excuse is reasonable is determined “by viewing the subjective, inter-
nal situation in which the defendant found [herself] and the exter-
nal circumstances as [she] perceived them . ..."** The defendant
must be able to prové both elements of the affirmative defense by a
preponderance of evidence.!**

While psychiatric testimony may provide objective reasons for
a person’s conduct,'® it is not legally necessary in order to raise
the defense.'®® Where conflicting expert testimony is presented, a
jury may accept whatever opinion it finds more credible.’* Con-
duct influenced by extreme emotional disturbance need not be im-
mediate, but may be caused by a trauma which had affected the
person’s mind for some period of time and then came forward.!3®
However, a defendant needs to provide proof that a provoking act
affected her at the time of the murder, so that a jury could con-
clude that she acted under the influence of extreme emotional
disturbance.'®®

DeLuca testified at the evidentiary hearing that her attorney,
Patten, had discussed an insanity defense with her but not the de-

181 People v. Casassa, 404 N.E.2d 1310, 1813 (N.Y. 1980).

132 I4, at 1516.

133 Id.

134 See Moye, 489 N.E.2d at 738; Patterson, 347 N.E.2d at 901; People v. Drake, 629
N.Y.5.2d 361, 362 (App. Div. 4th Dep’t 1995) (mem.) (holding that jury was entitled
to find that defendant did not meet the burden of proof required to establish de-
fense); People v, Walker, 473 N.Y.5.2d 460, 461 (App. Div. 1st Dep’t 1984} (holding
that defendant provided no specific evidence to establish the defense); N.Y, PEnaL
Law § 25.00 (McKinney 1987).

135 People v. Feris, 535 N.Y.5.2d 17, 18 (App. Div. 2d Dep’t 1988) (holding that
defendant’s claim of extreme emotional disturbance was not substantiated by expert
testimony).

138 Spz Maye, 489 N.E.2d at 738; People v. Harris, 491 N.Y.S.2d 678, 6388 (App. Div.
2d Dep’t 1985).

137 See People v. Ayala, 633 NY.5.2d 548, 549 (App. Div. 2d Dep't 1995); People v.
Tolbert, 625 N.Y.5.2d 259 (App. Div. 2d Dep't 1995); People v. Owens, 611 N.Y.5.2d
67, 68 (App. Div. 4th Dep't 1994) (Balio, ]J. and Callahan, ]., dissentng in part).

1238 Patterson, 347 N.E.2d at 908,

138 People v. White, 590 N.E.2d 236, 238 (N.Y. 1992) (holding that victim's re-
peated humiliation of defendant was sufficient to establish provocation, but the prov-
ocation was so remote that, alone, it was not enough to prove that defendant was
extremely emotionally disturbed at the time of the murder),
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fense of extreme emotional disturbance. In explaining the insanity
defense, he told her about a police officer who had pled temporary
insanity to the shooting of a child and spent less than a year in a
mental institution for the crime.!*® Patten testified that he
dropped the defense at an early stage because of his client’s aver-
sion to seeing a psychiatrist.’*! However, DeLuca testified that she
had agreed to see a psychiatrist, but Patten had canceled the ap-
pointment.!*? Although the magistrate judge gave credence to Pat-
ten’s testimony, the district court found DeLuca's account
supported by other witnesses who had been involved in these dis-
cussions.!*® Her attorney consulted with a psychiatrist whose notes
of the meeting included two possible defenses, but nothing about
extreme emotional disturbance.’** Patten’s law partner could not
remember any discussions about an extreme emotional distur-
bance defense.}*® The court was not persuaded that Patten under-
stood the defense of extreme emotional disturbance.'*® All of this
may help to explain why DeLuca was not informed of the defense
of extreme emotional disturbance.'*?

The court found that the defense attorney’s failure to ade-
quately consider the extreme emotional disturbance defense re-
sulted in a breakdown of the process which should “‘produce just
results.’”!*® Judge Ward reasoned that counsel’s disclaimer that he
did not know whether the defendant understood the defense was
evidence of an insufficient attempt to “‘consult with his client on
[an] important decision.””'* In light of these circumstances, espe-
cially considering that counsel consulted with and attempted to
call a rape trauma expert, it was unreasonable to have abandoned
the one defense about which the expert could testify.**°

140 Transcript of Magistrate’s Hearing at 73, DeLuéa v, Lord, 858 F. Supp. 1330
(S.D.N.Y. 1994) (No. 90 Civ. 4026).

141 Deluca v. Lord, 858 F. Supp. 1330, 1348 (S.D.N.Y. 1994), aff’d, 77 F.3d 578 (2d
Cir. 1996), cert. denied, 117 3. Ct. 83 (1996).

142 Transcript of Magistrate's Hearing at 73-74.

143 Deluca, 858 F. Supp. at 1348,

144 Jd

145 fd

146 14, ar 1347.

147 J4

148 I4. (quoting Strickland v. Washington, 466 U.S. 668, 669 (1984)).

149 Jd at 1350 (quoting Strickland, 466 U.S. at 688).

150 People v. Taylor, 552 N.E.2d 131, 136 (N.Y. 1990) (holding that the patterns of
responses of rape victims are not within the understanding of a lay juror).
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IX. PrEjUDICE

There is a consensus among the courts that unless counsel’s
performance prejudices the defense, the criminal defendant’s
claim of ineffective counsel will not stand.’' A court is not re-
quired to determine the reasonableness of defense counsel’s per-
formance unless it first determines that the performance
prejudiced the defendant.’*? Prejudice could be found if there was
a reasonable probability that counsel’s performance undermined
confidence in the outcome of the trial.’®® To meet the second
prong of this test, the defendant must be able to demonstrate that
the fact finder would have reasonable doubt concerning the de-
fendant’s guilt, absent counsel’s error.!** It is not enough to show
that counsel’s unreasonable performance had some possible effect
on the outcome of the trial.’®® The burden on the defendant to
prove prejudice helps to ensure that the court’s standard will rarely
result in a reversal.®®

The district court found that this standard was easily met by
DeLuca and concluded that the result of the trial would have been
different had an extreme emotional disturbance defense been
presented.'®” Judge Ward reasoned from Deluca’s testimony at
the evidentiary hearing that she “would have been a very compel-
ling witness.”*>® DeLuca could have told the jury that she had been
a police officer for fifteen years, a school teacher, a nun, and a

151 Maddox v. Lord, 818 F.2d 1058, 1061 (2d Cir. 1987); Quartararo v. Fogg, 679 F.
Supp. 212, 239 (E.D.N.Y. 1988), aff'd, 849 F.2d 1467 (2d Cir. 1988). See Winkler v.
Keane, 7 F.3d 304, 310 (24 Cir. 1993) (holding that counsel’s conflict of interest did
not prejudice defense’s case); see alse Tippins v. Walker, 77 F.3d 682, 685-87 (2d Cir.
1996) (holding that defendant suffered prejudice, by presumption, when counsel was
asleep for substantial periods of time during the trial); United States v. Malpiedi, 62
F.3d 465, 469 (2d Cir. 1995) (holding that prejudice is presumed where defense
counsel has conflict of interest). |

152 Syrickland, 466 U.S. at 697.

158 Jd. at 694. i

154 Id. at 695; Maddox, 818 F.2d at 1062. But see Henry v. Scully, 918 F. Supp. 693,
717-18 (S.D.NY. 1995), affd, 78 F.3d 51 {2d Cir. 1996) (holding that even where
evidence was sufficient for jury to find defendant guilty, the court could not be sure
that admission of improper hearsay and absence of missing witness charge could have
influenced jury to come to a different verdict); People v. Smith, 643 N.Y.5.2d 315, 322
{Sup. Ct. Kings County 1996) (holding that even though attorney’s unreasonable rep-
resentation might not have prejudiced outcome of trial, defendant was stil] deprived
of a fair trial}.

185 Strickland, 466 U.S. at 693.

156 Genego, supra note 78, at 199,

157 DeLuca v. Lord, 858 F. Supp. 13380, 1352 (8.D.N.Y. 1994), gffd, 77 F.3d 578 (2d
Cir. 1996), cert. denied, 117 8. Ct. 88 (1996).

158 1d. at 1350.
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basketball coach.'®® The judge felt that her most convincing argu-
ment might have been that she was a homosexual and her relation-
ship with her husband was platonic.'® Although defense counsel
knew of DeLuca’s background and employment record, he failed
to raise any of these mitigating factors.'®’ There were also many
people who would have been available to testify as to her reputa-
tion for truthfulness.’® Additionally, her version of the events was
supported by physical evidence, medical reports, and other wit-
nesses.’® In summary:
DeLuca’s account of her abduction and rape would clearly allow
the jury to find that she had “been exposed to an extremely un-
usual and overwhelming stress” and had “an extreme emotional
reaction to it, as a result of which, [she suffered] a loss of self-
control and [her] reason [was] overborne by intense feelings,
such as passion, anger, distress[,] . . . or other similar
emotions.”'*

In reviewing the decision of the district court, the Court of
Appeals for the Second Circuit noted that DeLuca’s counsel’s fail-
ure to present any defense left the jury with two choices: acquittal
or guilty of second degree murder.'® However, by testifying,
Del.uca would have had to admit that she killed Bissett, which had
the disadvantage of leaving the jury with no reasonable doubt and
precluding a chance of acquittal.’®® But, proof of the influence of
extreme emotional disturbance could have reduced the conviction
from murder in the second degree to manslaughter in the first de-
gree.’®” The court found that there was a reasonable probability
that some of the jurors would have accepted DeLuca’s testimony
that she had been raped and had acted under the influence of
extreme emotional disturbance.'® Patten’s abandonment of the
extreme emotional disturbance defense without justification was
not within the bounds of “reasonable professional judgment or a
reasoned strategic choice.”'® In affirming the district court’s deci-

159 fd.

160 [ at 1352,

161 1d. at 1350-51.

162 Jd, These included police officers, former teachers, and members of the reli-
gious community of which she had once been a member. Id.

1653 Id. at 1351-52.

164 jd. at 1352 (quoting People v. Shelton, 385 N.Y.S.2d 708, 717 (Sup. Ct. N.Y.
County 1976)).

165 DeLuca v. Lord, 77 F.8d 578, 586 (2d Cir.), cert. denied, 117 S. Ct. 83 (1996).

166 [

167 Id: N.Y. PEnaL Law §§ 125.25(1)(a), 125.20(2) (McKinney 1987).

168 Deluca, 77 F.5d at 590,

169 [d. at 588 (footnote omitted).
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sion, the Second Circuit Court of Appeals found that “the Strick-
land test of ‘reasonable probability’ of a different outcome was
easily met.”'’® Given the mitigating circumstances surrounding
DeLuca’s case, her desire to testify, other evidence, and witnesses
available at the time of the trial, it seems likely that jurors would
have accepted the defense of extreme emotional disturbance and
convicted her of manslaughter.!™

The dissent of Judge Kearse in the Second Circuit Court of
Appeals’ opinion found that defense counsel’s performance did
not fall below an objective standard of reasonableness.!” Judge
Kearse argued that faulting counsel for failure to present an ex-
treme emotional disturbance defense, which had been prepared,
constituted pure hindsight on the part of the majority.}?

In the dissent’s opinion, counsel’s abandonment of the ex-
treme emotional disturbance defense on the belief that psychiatric
testimony was required in order to succeed was not defective.!?*
The argument was based on People v. Harris.'”™ That court, how-
ever, conceded that psychiatric testimony was not legally re-
quired.’”® Additionally, in that case the court found the allegations
of faulty advice were unsupported by any evidence or affidavits,
were contradicted by a lawyer actually present at the original dis-
cussions, and in view of other circumstances of the case, could not
reasonably be true.'” In DelLuca, the evidence, lack of contradic-
tion, and testimony of experts pointed toward an extreme emo-
tional disturbance defense and makes it clearly distinguishable
from Harris.

While finding the majority’s view shortsighted, the dissent
never addressed the majority’s view that DeLuca’s attorney did not

170 Id. at 590 (citation omitted). See also Maddox v. Lord, 818 F.2d 1058, 1061-62
(2d Cir. 1987) (holding that defendant, who shot her husband because she was afraid
of him, was found to have received ineffective assistance of counsel because her attor-
ney raised the defense of exireme emotional disturbance but did not investigate it or
pursue it thoroughly. The court found this failure to be unsound trial strategy.).

V71 Ingffective Counsel; Extreme Emotional Disturbance, 20 Mental & Physical Disability
Law Rep. 185 (1996).

172 DeLuca, 77 F.3d at 592 (Kearse, J., dissenting).

173 Id. at 59293 (Kearse, ]., dissenting) (stating that the trial judge’s suggestion of
an exit route, in case of a not guilty verdict, was an insufficient reason to not present
affirmative defense).

174 Id, at 592, The defense attorney testified at the evidentiary hearing that he
could not investigate this defense without the defendant agreeing to see a psychiatrist,
Id. at 586.

175 491 N.Y.S.2d 678 (App. Div. 2d Dep’t 1995).

176 Id. at 688,

177 Id. at 689.
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understand or appropriately explain the extreme emotional distur-
bance defense to his client.’”™ When Patten was asked when he
decided not to pursue the defense, he admitted that he did not
believe he ever decided.'”™ With all of the evidence available to
Patten at the time of DeLuca’s trial, especially his attempt to call a
rape trauma expert, it appears clear that Patten did not understand
the defense well enough to consider it a viable option to no de-
fense. Counsel’s failure to consider this defense in light of the
prosecution’s case was a breakdown in a process that should lead to
just results.'®® It was not hindsight'®! to conclude that the failure
to understand the importance of this defense was equivalent to in-
adequate assistance. It was common sense.'®® Even with strong
deference given to counsel’s judgment, in light of the circum-
stances of the case,'®® his abandonment of the extreme emotional
disturbance defense at an early stage of the trial'® cannot be con-
sidered reasonable.

X. THE RicuT TO TESTIFY

In Rock v. Arkansas,'® the Supreme Court held that criminal
defendants have a right to testify on their own behalf.'®® The de-
fendant has the ultimate authority to make certain basic decisions
about her casé, including whether or not she wishes to testify."®’”
However, “little has been written by the Supreme Court or [the
Second] Circuit to explicitly flesh out the implications of Rock.”'%®
The Second Circuit has questioned the proposition that a defend-
ant’s failure to object, during a trial, to an attorney’s refusal to al-
low her to testify, constitutes a wajver of the constitutional right of
the defendant to testify.!®®

The question addressed in DeLuca’s case was “what actons

178 DelLuca, 77 F.3d at 590-93.

179 Id a1 587.

180 DeLucav. Lord, 858 F. Supp. 1330, 1347 (S.D.N.Y. 1994}, affd, 77 F.3d 578 (2d
Cir. 1996), cert. denied, 117 8. Ct. 83 (1996).

181 Sirickland v. Washington, 466 U.S. 668, 689 (1984) (warning against the dis-
torted effects of hindsight).

182 Deluca, 858 F. Supp. at 1347

183 Swrichland, 466 U.S. at 690-91,

184 Del uca, 77 F.3d at 586.

185 483 1.5, 44 (1987).

186 Id. at 49. The Court noted that the, most important witness in a criminal trial
may be the defendant. Id. at 52,

187 Jones v. Barnes, 463 U.S. 745, 751 (1983)

188 Deluca, 858 F. Supp. at 1353 (footnote omitted).

188 United States v. Vargas, 920 F.2d 167, 170 (2d Cir. 1990).
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must be taken by courts and counsel to protect that right”*° of the
defendant to testify. How does the defendant know that it is ulti-
mately her right to testify? Who has the burden of informing the
defendant of this right? The district court set out three methods
that have been determined to be viable in deciding whose responsi-
bility it is to ensure that the defendant knows that the decision to
exercise this right is hers alone.’' The first method puts the bur-
den on the attorney,'** while the second method puts the burden
on the trial court to ensure that the defendant knowingly and will-
ingly waived her rights.'®® The third method puts the burden of
protecting the right to testify on the defendant.'®® However, as
Judge Ward explained, if the defendant is unaware that the right to
testify belongs to her, she cannot waive that right knowingly and
voluntarily.'®®

The district court went to great lengths to determine if a sub-
sequent holding that an attorney must notify his client of a right to
testify should be retroactively applied to DeLuca.'®® After declin-
ing to do so because it would be announcing “a new constitutional
rule of criminal procedure,”’¥” the court established an excep-
tion'®® giving defense counsel the responsibility of informing the
defendant that the right to testify was ultimately hers.’®®

Evidence was presented that DeLuca wanted to and expected
to testify at her trial.**® The court held that Patten’s failure to in-
form DeLuca that the right to decide whether or not to testify ulti-
mately belonged to her was also evidence of ineffective counsel.?*!
Judge Ward’s decision in this case became a point of disagreement
between courts in the Second Circuit and the New York state courts
which eventually led the United States Court of Appeals for the

190 Dol yica, 858 F. Supp. at 1355.

191 d, at 1355-56.

192 United States v. Teague, 953 F.2d 1525, 1533 (11th Cir. 1992) (en banc) (hold-
ing that defense counsel has the responsibility of advising defendant of the right to
testify, but the defendant has the ultimate right to decide).

193 Boykin v. Alabama, 395 U.S. 238, 242 (1969).

184 United States v. Bernloehr, 833 F.2d 749, 752 (8th Cir. 1987).

195 Deluca, 858 F. Supp. at 1356,

196 14, at 1357-59.

197 Id. at 1359. See Teague v. Lane, 489 U.S, 288, 301 (1989) (“[A] case announces
a new rule if the result was not dictated by precedent existing at the time the defend-
ant’s conviction became final.” (citation omitted)).

198 I4. The exception is when a new rule implicates the fundamental fairness of a
criminal trial. Jd. at 312; DeLuca, 858 F. Supp. at 1359.

199 Deluca, 858 F. Supp. at 1360.

200 Jd. at 1361.

201 [4,
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Second Circuit to decide the issue of a criminal defense attorney’s
responsibility regarding a defendant’s right to testify.?

XI. AFTERMATH

Within a few months after Delucae, two districts courts faced
the same issue. Using the reasoning in Deluca as part of the basis
for its decision, the United States District Court for the Eastern
District of New York in Campos v. United States’® held that counsel
was ineffective because he never advised his client that it was the
client’s decision whether or not to testify.?** In the Southern Dis-
trict of New York, the district court in Brown v. Artuz*® affirmed
Judge Ward's decision in DeLuca but distinguished the instant case.
It was found that the defendant’s allegations could not be corrobo-
rated, as they had been in DeLuca.?®® The court also found that
even if the defendant had evidence that he was denied the right to
testify, he failed to show that he was prejudiced by that denial.**’

In upholding the district court decision in Brown v. Artuz, the
Court of Appeals for the Second Circuit finally addressed and an-
swered the question of what responsibilities the defense counsel
has to inform his client of her right to testify.?*® The court held
that this right is personal to the defendant and cannot be exercised
by the defense counsel.?*® The issue was not whether a defendant
knows she has the right to testify, but whether she knows that the
right is hers alone.?'® More importantly, the court held that coun-
sel must inform his client that the right to testify belongs entirely to
the client.?'? Failure of counsel to do so would be evaluated under
the first prong of the ineffective assistance of counsel test as set out

202 Brown v. Artuz, 124 F.3d 78 (2d Cir. 1997), cert. denied, 118 8. Gt 1077 (1998).

208 930 F. Supp. 787, 792-93 (E.D.N.Y. 1996).

204 J4

205 No. 95 Civ. 2740, 1996 WL 511558 (S.D.N.Y. 1996), af'd, 124 F.3d 73 (2d Cir.
1997), cent. denied, 118 5. Ct. 1077 (1998),

206 [d, at 6-8. See United States v. DeFeo, No. 90 Cr. 250, 1997 WL 3259 (3.D.N.Y.
1997).

207 Jd. at 7. Interestingly, after these cases were decided, Judge Tonetti, DeLuca’s
trial judge, disagreed with Judge Ward and held that defense counsel does not have to
inform defendant of his tight to testify in specific terms. He reasoned that if the
defendant does not openly disagree with defense counsel, counsel's waiver is valid
and binding on defendant. See People v. Roman, 658 N.Y.5.2d 196, 199-200 (Sup. Ct.
Bronx County 1997).

208 124 F.3d 73 (2d Gir. 1997), cert. denied, 118 5. Cr. 1077 (1998).

209 14, at 78.

210 14, at 80.

211 Id. at 79.
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in Strickland.®'?

XII. CoNCLUSION

The two part Strickland test places a heavy burden on the de-
fendant to prove by a preponderance of the evidence that she has
received ineffective counsel which prejudiced the outcome of her
case. In Delluca’s case, the defendant’s version of the events and
the trial proceedings were corroborated by her trial attorney, the
records of a forensic'psychiatrist, and witnesses who were available
twelve years later.

When the Supreme Court enunciated the principles by which
lower courts should decide questions of ineffective counsel, Justice
O’Connor stated that it was most important that courts remember
that those principles were not mechanical rules.?'* “[T]he ulti-
mate focus of inquiry must be on the fundamental fairness of the
proceeding whose result is being challenged.”®'* Reasonable peo-
ple can always adamantly disagree on principles.?'> The present
case is a prime example. The district court judge disagreed with
the magistrate, while the Second Circuit Court of Appeals holding
was a split decision.?'®

As seen by the present case and its aftermath, the question of
what constitutes ineffective assistance of counsel is not moot. The
question of who bears the responsibility for ensuring that a defend-
ant is informed of her right to testify is settled for the moment, at
least in the Second Circuit. Sheila DeLuca’s case forced that issue.

To some, it may appear that Sheila DeLuca was given a second
trial, a2 second chance. After ten years in prison, she was fortunate
enough to be able to present the evidence of a case that told her
side of an unfortunate incident. Others may feel that the manner
in which DeLuca’s original trial was handled was inexcusable. The
question that must be answered is whether any trial can be funda-
mentally fair when an accused does not have the opportunity to
defend herself.

212 [4

218 Strickland v. Washington, 466 U.S. 668, 696 (1984).

214 4

215 Id. at 701-18 (Brennan, ]. and Marshall, ]., dissenting); Bellamy v. Cogdell, 974
F.2d 302, 309 (2d Cir. 1992) (en banc) (Feinberg, ]., dissenting); People v. Flores, 639
N.E.2d 19, 22-24 (N.Y. 1994) (Titone, J., dissenting); People v. Moye, 489 N.E.2d 736,
73940 (N.Y. 1985) (mem.) (Jason, J., dissenting); People v. Patterson, 347 N.E.2d
898, 911-15 (N.Y. 1976), (Cooke, ]., dissenting), aff'd, 432 U.S. 197 (1977); People v.
Walker, 473 N.Y.S.2d 460, 462-67 (1st Dep’t 1984) (Sandler, ]., dissenting).

216 Interestingly, both the magistrate judge and the dissenting judge were women.
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The need to show that counsel’s performance prejudiced the
possible outcome of a trial was a heavy burden imposed by the
Strickland Court. The Court tried to ensure that counsel’s errors
would not automatically open the floodgates to any prisoner who
felt that her attorney could have done a better job. However, when
one is sitting in prison sensing that she has been the victim of an
injustice, no burden is too heavy.

Sheila Deluca’s case has already had far reaching effects. It
clarified the defense of extreme emotional disturbance. More im-
portantly, DeLuca ensures that attorneys diligently consult with
their clients and thoroughly explain their rights to them.

This is what justice requires.?!”

217 Deluca eventually pleaded guilty to manslaughter and was sentenced to tume
already served. When leaving court on the day of her sentencing she met a brother of
a man that Bissett had killed. He happened to be serving on a jury, saw her case
listed, and wanted to meet her. He explained to her that he had attempted to contact
her through the District Attorney’s office when he heard of Bissett’s death but had
been unable to do so. DeLuca said that meeting him was the best thing that hap-
pened to her since her arrest.



