
DOES GIDEON STILL MAKE A DIFFERENCE? 

Thomas F. Liottit 

"There can be no equal justice where the kind of trial a 
man gets depends on the amount of money he has." 1 

l. l:"TRODCCTIO;\; 

March 18, 1998 marked thirty-five years since the United 
States Supreme Court decided Gideon v. Wainwright, 2 the landmark 
case affirming an indigent defendant's right to appointed counsel. 
Since Gideon was decided, crime has increased and our prisons 
seem to be growing faster than private enterprise. As a society, we 
seem to believe that it is far better to be punitive and to imprison 
offenders than it is to provide meaningful educational and eco­
nomic opportunity, as well as true rehabilitation programs and al­
ternative sentences. A significant portion of the population feels 
strongly that we should have a death penalty. A federal death pen­
alty statute exists and recently New York State's governor and legis­
lature have dehumanized our state by enacting one. Life and 
death hang in the balance. So does our dignity as a civilization. 

While these severe penalties have been injected into our crimi­
nal justice system, we provide only the most cursory defense serv­
ices to the poor. Public defender budgets are routinely slashed to 
the bare bone. Lawyers who serve the poor zealously strive to pro­
vide effective legal representation, yet they are overrun by the supe-

t J.D. 1976; M.P.A. 1972; B.S. 1970. Mr. Liotti is Past President of the New York 
State Association of Criminal Defense La1-vyers; the Editor of the Criminal Justice Sec­
tion Journal of the New York State Bar Association; Village Justice of Westbury, Long 
Island, ~ew York; and co author of VILLAGE, Tov."N, A="D D1sTRJCT CouRTS IN NEw 
YoRK (1997). He was the founder and first chair of the Assigned Counsel Sub-Com­
mittee for State and Federal Courts of the Criminal Law and Procedure Committee of 
I.he Bar Association of Nassau Countv, Inc. and created the name "Gideon Day" for 
I.he annual pilgrimage by lawyers to the State Legislature to lobby for increased f~md­
mg and rates for assigned counsel attorneys statewide. He also served on a commltlee 
of his County Bar Association which recommended the first MCLE program for law­
yers in the state as a condition for continued membership on the Nassau County 
assigned counsel panel. The author gratefully acknowledges the assistance of his law 
clerk Jason Spector in the research and drafting of this articl~. The aut_hor also 
thanks the New York State Defenders Association and the National Assoc1at1on of 
Criminal Defense Lawyers for the data, literature and research materials that they 
provided and which assisted in the preparation of this article. 
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rior resources of law enforcement and the Government. The lack 
of funding for defense services for the poor makes a mockery of 

justice. . . 
Counsel assigned to federal cases m New York receive $75 per 

hour for in-court and out-of-court time,3 less arbitrary reductions 
made by judges who seem to retaliate against them for being 
strong advocates. 1 A commission appointed by Chief Justice Rehn­
quist has recommended _that judges be _re~~ved from the proces.s 
of approving these fees." The federal JUdmary has chosen to ig­
nore these recommendations.i; 

In New York State courts, assigned lawyers work for the paltry 
sums of $40 per hour for in-court time and $25 per hour for out-of­
court time. 7 Only their dedication to equal justice and their com­
mitment to the spirit of Gideon keeps them working. Pay vouchers 
are routinely delayed, arbitrarily reduced, or lost by mean-spirited 
judges. Many of these jurists were never defense lawyers or, if thev 
were, it was a long time ago and their memories appear to have 
dimmed. 

We must look beyond the sensational case and remember 
what is at stake for the indigent defendant. While we routinely 
under-represent the poor in criminal cases, the government brands 
them with the scarlet letter of criminal conviction. When a citizen 
who has no prior convictions pleads guilty to a felony, that person 
can no longer apply for many jobs or aspire to many careers,8 or 
ever vote in a general electionY Without a substantial cadre of well 
trained and uninhibited defense lawyers, our adversarial system of 
justice simply breaks down. The end result is that society's most 
powerless citizens are methodicallv disenfranchised without am 
certainty that their convictions are just. . 

In spite of obstinate and uncomprehending opposition by the 

3 SPANGENBERr. GROUP, ScRVF.Y < >F l:-.;lllc;tsT DEn.:-.:st. PRov1s10ss Bv STATE (1992). 
4 SPANGENBERG GROUP, RATES OF Co:v11•t.:-.:SATIO;\; PAil> TO CoURT-ArPOl~,w ems 

SEL 1 ~ NoN-CAPITAl . Fn.o:w CASES AT TRIAi (October 1997); sttalsoThomasF.Liotti& 
Harriet B . Ros;n , Review of the Report on thP Criminal.fustice Act, ~.Y. LJ .. Outside Coun· 
sel Column.' ~ov. 17, 1992 at l, 7; Tilt '.\1ot:-r111•1t:u (A publication of the ~ew \ork 
Star: Asso~tatton of Criminal Defense Lawyers). :--.; 0 ,·.fDcc. 1992 at 19. . 

Jumc iAJ . CoNFERE:-.:cE OF Tin. C:-.:rn·D STATt.s, CR1:-.<1~AL Jusna Acr RiiiE~ 
COMMITfEE: INTERIM RtroRT, (1992) , reprinted in51 Crim. L. Rep. (B:"ZA)2335, 2331 
(Aug. 19, 1992) . 

6 
jUDICIAl. CONFERENCE OF THE C:-.:1nn STATES, Rt.PORT OF THEjumcw.Co~n:R 

ENCE ?F THE UNITED STATES ON THE Fun:RAI. DFH.;\;llER PROGRAM, (1993), repnntedm 
53 ~m;1. L. Rep. (BNA) 2003, 2010 (Apr. 14, 1993). 

8 
N.Y. Cot:NTYLAw§722-b (McKinncv 1991). 

9 
~-Y. CoRRJ-'.CT. LA~· §§ 751-55 ('.\1cKi~ncv 1981). 
N .Y. Eu:c . LAw § :J-106 (McKinney 1998) . 
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state legislature, the New York State Defenders Association, Inc. 
helps criminal defense attorneys by providing research, briefs, tran­
scripts, and strategic and tactical advice. Criminal defense lawyers 
all too often must wage a lonely fight for justice with nothing more 
than the fire in their bellies. On the thirty-fifth anniversary of 
Gideon, it's time to give more than just tacit support to that 
landmark decision. Lawyers must have the tools to fight-without 
them, all of us are in danger. 

Part II of this article inquires into the spirit of Gideon. It dis­
cusses the history of court-appointed counsel to represent the indi­
gent and the breakdown of that system around the turn of the 
century. Next, it analyzes federal and state cases that led up to 
Gideon. Finally, it describes New York State's statutory response to 
Gideon. 

Parts III and IV address several causes of action that hopefully 
will spur litigation on behalf of indigent defendants. Part Ill de­
scribes United States Supreme Court treatment of indigent defend­
ants and fundamental rights, \\ith special emphasis on equal 
protection. Part IV addresses the quality of representation for indi­
gent defendants in New York. Finally, Part V concludes with a gen­
eral litigation strategy for the fight for equal justice for the poor. 

II. Tl IE SPIRIT OF GHJl:'ON 

A. The History of Court Appointed Counsel 

Courts have looked to the historical obligations of the bar to 
justify their own power to appoint and the lawyer's duty to serve.

10 

Some commentators claimed to have discovered the roots of ap­
pointed counsel in Roman history. 11 However, other commenta­
tors question the support for this premise. 12 Historical English and 
American case law have been used to justify the appointment of 
attorneys to serve the indigent. 1 ~ The English tradition also sup­
ports the attorneys' obligation to accept court appointments.

14 

JO Stt, e.g., Salas v. Cortez, 593 P.2d 226, 229-30 (Cal. 1979), cert. denied, 444 U.S. 

900 (1979). 
11 Sttjohn MacArthur Maguire, Poverl) and Civil Litigation, 36 HARV. L. REv. 361, 

385 (1923). 
12 Set David L. Shapiro, The Enigma of the Lawyer's Duty to Seroe, 55 N.Y.L'. L. Rr:v. 

735, 739-48 (1980) . 
13 Set Powell v. Alabama, 287 L" .S. 45, 72-73 ( 1932); see also \\'bite v. Board of Com-

mi~ioners, 537 So. 2d 1376, 1379 (Fla. 1989); State v. Remeta, 547 So. 2d 181, 1~2 
(Fla. DisL CL App. 1989); L"nited States v. Dillon, 346 F.2d 633, 636-37 (9th Cir. 
1965), rm. dmied, 382 L".S. 978 (1966). 

14 Set Dillon, 346 F.2d at 636. 
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Courts maintain that the history of appointment in England estab­
lished the bar's duty to serve the indigent without paymem.15 
However, the English system does not establish this obligation.16 

The early reported cases demonstrate a mixed response by the 
courts when faced with situations requiring appointment. In fact, a 
number of cases that date back to the sixteenth century show that 
defendants frequently had to beg the court for the assistance of 
counsel, and regularly did so to no avail. 17 Yet, this was not always 
the case. The Ninth Circuit noted in United Stat.es v. Dillon18 that 
some English statutes and case law required certain attorneys to 
render unpaid services to the indigent as officers of the court. 19 

Although mandatory court appointment burdened some privi­
leged members of the legal profession,20 the claim that these spe­
cial appointments require an obligation by all attorneys today is 
unfounded. 

American courts have relied on the English tradition of court 
appointment to justify their own appoinunent of counsel with little 
or no compensation. Although authorities disagree about the ex­
tent of the right to counsel during the colonial period,21 the his· 
tory of that period demonstrates a general departure from the 
English tradition of not appointing counsel. The colonial legisla­
tures produced ~ variety of statutes creating a right to counsel.22 

The idea of appointed counsel was clearly on the minds of the 
members of the Constitutional Convention.23 There, three differ-

15 Id. 

l6 See Shapiro, supra noLe 12, al 744-49. 
17 Id. at 743. See also Lord Laval's Case, 18 llow. SL. Tr. 529, 578-79 (1746) (blind, 

deaf invalid denied counsel); Scroop's Case, 5 How. SL. Tr. 1034, 104346 (1660) (in· 
carcerated defendanL required Lo represem self); Howard's (Duke of Norfolk's) Case, 
l How. St. Tr. 957, 966-67 (1571) (defcndanL accused of high treason denied 
counsel). 

18 346 F.2d al 636. 
19 But see Shapiro, supra note 12, al 743-49 (criLicizing the court's selective use of 

case law to establish thaL counsel was always appoimed for the indigent in England) . 
20 See id. at 746. Hislorically, an officer of the court was the holder of public office, 

usually a sergeanL-at-law. A sergeant-at-law was granted unusual privileges not ~ven 10 

oth~r mem~ers _of the bar and created a special strata within their own exclu.s1v~ pro­
fession . This ehte body alone bore the burden of mandatory service to the indigent. 
Id. 

21 See Shapiro, supra note 12, at 750. 
22 

See Note, An Historical Argument far the Right to Counsel During Police lnlt710gation, 
73 

YALE LJ. 1000, 1030 (1964) (noting thaL all states except Georgia and Rhode ls-­
land had adopted some right to counsel staLule by 1789). 

23 
See Felix Rackow, The Right to Counsel: English and American fuctdenls, 11 w~. & 

MARv Q. 1, 24-25 (1954). 
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ent versions of the Sixth Amendment were debated. 24 The final 
version of the Amendment, entitling indigent defendants represen­
tation by an attorney, was very similar to the original proposed lan­
guage.25 The first Congress passed an Act that required the 
appointment of counsel in capital cases. 26 

B. State Court R.eaction 

Three early decisions held on constitutional grounds that an 
attorney could not be compelled to represent an indigent defend­
ant without compensation. The Supreme Court of Indiana in Webb 
v. Baird, 27 was the first to dismiss the historical justifications for 
"gratuitous defense of a pauper."2

H The Indiana Court recognized 
the argument that an attorney has an "honorary" duty to aid the 
indigent.29 However, the Court dismissed this claim as having no 
place under state law or the Cnited States Constitution.30 The 
Court considered all professions equal. Therefore, none could be 
subjected to the unique burden of providing services without 
compensation. 31 

In Carpenter v. Dane County, 3 2 the Wisconsin Supreme Court 
repudiated court appointment without compensation on the same 
grounds as Webb. 33 The Iowa Supreme Court in Hall v. Washington 
Co}4 relied on the Fifth Amendment's takings clause to hold un­
constitutional court appointment without compensation.35 The 
Iowa Court ruled that the right to compensation was a fundamen­
tal right that would be violated by such an appointment.3 6 

By the close of the nineteenth century, the idea of compelled 
representation without pay was losing acceptance. Generally, states 
have rarely disciplined lawyers who refused to serve when ap-

24 See :"l:ote, supra note 22 , at 1031. 
25 See Rackow, supra note 23, at 24-25. 
26 See Rackow, supra note 23, at 25-26 n .98. 
27 6 Ind. 13 (1854). 
28 Id. at 16-17. 
29 Id. at 16. 
30 Id. at 16-17. 
31 Id. 
32 9 Wis. 249 (1859) . 
33 Id. at 252. 
!14 2Greene473 (Iowa 1850). 
35 Id. at 4 78. 
36 Id. But see Samuels v. Countv of Debuque , 13 Iowa 536, 538 (1862) (holding 

that lawyers must provide represen'tation for a prescribed statutory fee based on the 
theory that lawyers were officers of the court). 
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pointed without compensation .:n Courts. have held attorneys in 
contempt for refusal to proceed as appointed counsel, but thev 
have been reluctant to exercise their judicial power to compel at­
torneys to serve the indigent.:~!( Lawyers began to assen that un­
compensated service constituted an excessive burden. 

C. ChaUenges to Appointment Without Provisions for ComjJtnsation 

Many courL'> accepted the argument Lhat uncompensated ser­
vice constituted an excessive burden and found challenges to 
mandatory court appointments both compelling and cognizable. 
For example, in In re Nine A/>'/Jliratiom for Appointment of Counsel in 
Title VII Proceedings,:~·1 the t:nited States District Coun for the 
Northern District of Alabama held the Title Vil provision granting 
courts the discretion to compel representation without provision 
for payment unconstitutional. as it allowed for the creation of a 
form of involuntary servitude prohibited by the Thirteenth Amend­
ment."0 The court distinguisht'd betWt't'n Lhe fundamental right 10 

defend oneself against uiminal charges and the right to initiate a 
civil lawsuit. 11 The Fifth Cirnti t Court of Appeals later vacated the 
decision."~ 

The Nine Af>IJlimtion\ holding w.is subsequently rejected bY 
most circuit court'> addressing tht' issut'. To justify uncompensated 
service by appointed counsel. courts relied on the public senice 
exception which is grounded in a line of cases permitting the stale 
to call iL<; citizens into tcmporar.· scr.;re. 1:\ The Supreme Court's 
holding in Hurtado v . Un itnl Sta IP.\,' 1 praC"tically assured the applica­
tion of the public senfre <'Xccption to court appointment chal­
lenges by reinforcing the public s<·r.ict' exception when applied to 
criminal justice proceeding-s. ,,, The l/urtado Coun held that the 
attorney's duty to represent the indigent was analogous to the pub-

37 J.W. Thomcy, A111101ation. :\//ornri ·, R,f1Lrnl to :\rupt Af'PoirahMrll lo Dtftnd Indi· 
gent, en· to Proceed in mrh IJf'frn.v, m Contl'TTlpt, :-Iii :\.LR. 3d 122~24 (1990). 

38 See id. at 1224. 
39 475 F. Supp. 87 (:'\.D. Ala . l!l7!l). 
40 Id. at 88. 
41 Id. at 92. 
4 2 

See \\'hitc v. L"nitcd States Pipr & Foundn Co .. 646 F.2d 20g (5th Cir. i98ll. 
, 

43 
See Hurtado v. L"nitcd Si ates. ·I IO t· .S. :17R. :188-89 ( 19711): Butler v. Pem, 2·!0 

t;.S. 328, 333 (1916) . 
44 410 L'.S. 57R (1973) . 

. 
4

.
5 

Id. at 588-89. I lowcvcr, the applica1ion of the public S<"nicc exception has been 
limned. lnjobson v. llenne, 35?> F.2d 129 (2cl Cir. 1966). the SecondCircuitCourtof 
Appeals _held that the governrnen1·s powrr to compel public semcc is resuicted bi 
the requirement that the sen.ice bear a rrasonahle relation to the state's needs. Id. at 131-32. . . 
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Jic's duty to provide evidence in criminal cases.46 

Utilization of the public service exception to court appoint­
ment prevents Thirteenth Amendment challenges because the vol­
untary nature of the service may be imputed from the attorney's 
oath taken upon entrance to the bar. Other fundamental policies 
form the foundation of court appointment rather than instances 
where the state temporarily requires the sen.rices of its citizens.47 

In Unitid States v. Dillon,1
H the ~inth Circuit Court of Appeals 

rejected a deprivation of property challenge to uncompensated 
court appointment.·rn The Dillon court held that lawyers have a 
professional responsibility to render unpaid services.50 To find a 
deprivation, due process analysis requires the court to determine 
that a taking of property has occurred."' 1 The court disposed of 
this question by holding that no taking of services occurs with court 
appointments because lawyers by implication consent to service 
upon entering the profession."•:.! The court reasoned that lawyers 
owed this duty a" officers of the court."'1 

The Dillon rationale has commanded a wide following in both 
state and federal courts."' 1 However this rationale appears untena­
ble in light of the Supreme Court's current test for examining tak­
ings. In Penn Central Transportation Co. v. New York City,"'5 the Court 
noted that courts have held a taking exists when the state directs 
"acquisitions of resources to permit or facilitate uniquely public 
functions.'956 Court appointmenL" facilitate a public function be­
cause appointment allows the state to fulfill the duty imposed upon 
it by Guuon and subsequent cases. 

In Goldblatt v. Tawn of Hempstead,57 the Supreme Court held 
that no compensation will be awarded unless there is a showing 
that the means are "unduly oppressive" to the petitioner.

58 
Some 

46 410 t:.S. at 589. 
47 S«, e.g., Gideon\'. Wainwright, 372 L'.S. 335, 345 (1963). 
48 346 F.2d 633 (9th Cir. 1965). 
49 Id. at 635-36. 
50 Id. 
51 Id. at 635. 
52 Id. at 635-36. 
53 Id. 
54 Ste White v. t:nited States Pipe & Foundry Co., 646 F.2d 20.3, 205 (~th Cir. 

1981); Tyler v. Lark, 472 F.2d 107i, 1079 (8th Cir. 1973), cert. denied, 414 U.S. 864 
(1973); Dolan v. t:nited States, 351F.2d671, 672 (5th Cir. 1965);Jackson v. State, 413 

P.2d 488, 490 (Alaska 1966). 
55 438 t:.S. 104 (1978). 
56 Id. at 128. 
57 369 t:.S. 590 (1962). 
58 Id. at 594-95 (quoting Lawton\'. Steele, 152 L".S. 133, 137 (1894)). 
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courts have used an analysis similar to the one used in Goldblatt 
. 59 to 

address takings challenges to court appointment. _Courts Which 
implicitly follow Goldblatt have found that compensa~~n systernsvi­
olate the Fifth Amendment. Moreover, some deos1ons dec!ar 
that uncompensated appointments are ipso facto violative of the . e 
Fifth Amendment.00 

D. Dominance of the Stales 

The original Constitution ratified in 1789 contained few refer­
ences to individual righ L'i. 61 I L'i major concern was the structure of 
the new federal government. However, the ratification debates re­
vealed a popular demand for additional constitutional protections 
of individual and state's right.Ii. The response to these pressures 
was the introduction and ratification of the first ten amendments 

J 

the Bill of Rights, in 1791.6
:.1 

There was little opportunity for the Supreme Court to inter­
pret the Bill of Righ L'i before tht• Civil War. The first century of 
constitutional decisions was marked by a concentration on struc· 
tural issues; the respective roles of the national and federal govern­
ments as well as the tripartite separntion of powers at the national 
level.63 Moreover, Chief.Justice Marshall would laytorestanychal­
lenges to state supremacy in the landmark case of Bamm v. Mayor 
and City Council of Baltimore."'' Barron sued the City for ruining the 
use of his wharf in Baltimon· harbor."·" Justice Manhall, ordinarily 
not adverse to nationalistic interpretations, held that the Bill of 

59 See People ex rel Conn. v. Randolph. 219 =".E.2d 337 (Ill. 1966) (holding trial 
court may reimburse court-appointrci attomn bryond amount authorittd by statute 
where attorney would otherwise wsufTrr an intolerable sacrifice and burden'). Id. at 
340; Kansas ex rel Stephan'" Smith. 747 P.2d 816 (Kan. 1987) (holdingaviolationof 
the Fift~ Amendment has occurrrci whrn an attom<"'' is required to adYlncc expense 
funds without full reimbursement or "is rrquirrd to spend an unrcuonable amount 
of time on indigent appointmrnts so that there is g<"nuine and subltantial interler· 
ence with his or her private practin·"). Id. at 842: Daines'" Markoff, 555 P.2d 490 

(Nev. 1976). 
60 See Bedford v. Salt Lake Count\·. 447 P.2d 193. 195 (t.:tah 1968); Bradshaw''· 

Ball, 487 S.W.2d 294, 298 (Ky. 1972); \.fc="abb \'. Osmumhon, 315N.W.2d9,16 (Iowa 
1982). 

61 S r; of 
tewart F. l lancock Jr.. T~ Stall' Corutitulion A CriJJlinal lawJlt's first ,,.nt 

Defense, 57 Arn. L. Rn·. 271, 278 ( 1993): Sf'I' ~ C.osGRF~NAL lb;sl,ARCll s~ 
VICE, LIBRARY OF Co:>:GRt:ss, Tin C<>N~ffrn·nos OF Tiit Csrnn STATUOF~~Tl­
ANALYSIS & 11'.'Tt:RPRt:TATION. St NATI- Docn.n :-01 ="<>. 103-6 (1996) (hereinafter co~S 
TUTION A."l:>:OTATt:D I. 

62 C.S. CONST. amend. I-X. 
63 

See generally CoNSTITL'TI<>N A:>::>:<>TATtJ>. sufrra note 61. 
64 32 c.s. 243 (1833). 
65 Id. at 244. 

d 
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Rights restricted only the federal government and did not limit 
state authority.66 Marshall pointed to the fears about encroach­
ments of the new national government expressed during the ratiIV­
ing conventions.67

. N~ting that the citizens had adopted not only 
the Federal Const1tut1on but separate, and sometimes different, 
constitutions for the s~tes, he saw the Bill of Rights as limiting only 
the government established by the Federal Constitution_hk 

The result of the Barron holding was that neither the Supreme 
Court nor the lower federal courts were able to exercise meaning­
ful control over the substance or procedures embodied in state law. 
Therefore, issues surrounding the appointment of counsel without 
provision for compensation were settled on the state level without 
consideration of the Sixth Amendment. The Constitution enabled 
the Supreme Court to provide federal protection of individuals 
and groups against governmental overreaching. This role would 
eventually expand with the passage of the Post-Civil War 
Am.endments. 

1. Enactment of the Civil War Amendments and 
Early Interpretations 

After Barron the Constitution afforded individuals few safe­
guards against state action. The Civil War itself would radically al­
ter that picture. From an historical perspective, the Civil War was 
about slavery and emancipation.69 From a legal standpoint, the fo­
cus of the Civil War was federalism - a group of states asserting their 
prerogative over increasing federal interference into their way of 
life.70 The Thirteenth, Fourteenth, and Fifteenth AmendmenL'i, 
passed in the wake of the Civil War, were a reaction to these causes 
of extreme divisiveness. 

The Slaughter House Cases,71 the Supreme Court's first interpre­
tation of the Civil War amendments, stated that the purpose of the 
amendments was to bar discrimination by the states against 
blacks,72 but the court rejected the opportunity to give the amend­
ments reach beyond the issues that spawned them. The Co:irt 
proved unwilling to conclude that the Fourteenth Amendment hm-

66 Id. at 250-5 l. 
67 Id. at 250. 
68 Id. at 247-48. 
69 BRUCE CATTON, THE CIVIL WAR 10 (1960). 
70 Id. at 8-10. 
71 83 U.S. (16 Wall.) 36 (1873). c 1 
72 Id. at 71-72. See also David P. Currie , 711.e Constitution in the Supreme Court: ,zvz 

Rights and Liberties, 1930-1941, 5 D c KE LJ. 800, 805 & n.90 (1987). 



114 
NEW YORK CITY LAW REVIEW [Vol. 2:105 

ited the states' powers. 73 In its interpretation, the majority relied 
on the historical background of the amendments and concluded 
that they were not to be read to "radically change the whole theory 
of the relations of the State and Federal Government to each other 
and both of these governments to the people."'" Additionally, the 
court reasoned that they would not create a "perpetual censor 
upon all legislation of the States, on the civil rights of their own 

citizens. "7
" 

The growth of industrialization and corporate power in the 
post-Civil War years led to popular demands and legislative re­
sponses. New regulatory laws clashed with the economic laissezfaire 
theories of Adam Smith and the Social Darwinism embraced bv 
writers such as Herbert Spencer. 7

ti During those clashes, ide~ 
such as survival of the fittest, the defense of economic inequalities, 
and governmental hands-off policies found their way into legal 
briefs and found responsive listeners on the bench.

77 
Thus, the 

seeds of substantive due process began to surface in majoritv 

opinions. 
The Supreme Court increasingly began to question state regu· 

lations7 1-1 and eventually began to overturn them based on the Four· 
teenth Amendment's Due Process Clause . 7~ 1 The focus of the 
Court's scn1tiny was economic regulation that conflicted with the 
Court's laissez{aire theory of minimal go\'crnmental interference 
with business. The most infamous of these economic regulation 
cases was Lochner v. Nev.J l'ork.H0 At issue was a :"\cw York law which 
limited the hours a bakerv employee could work.111 The Court 
struck down this law as an abridgment of liberty of contract and a 
violation of substantive due proccss.H'.! The: J,ochnerera had begun. 

73 83 t.: .S. at 78. 
74 Id. 
7 " Id. 
76 See Mark G. Yuduf. Equal Pmtrrti011, C/m.1 /~1/ation, and .'ice Discriininotion: ()r,i 

Small Cheer for ML llerlmt Spmm·\ Soria/ Sta/10, HH Mw11. L. Rtv. I~. 1389 (1990! 
77 . Id. al 1389-90 (describing Jt1st ice llolmcs chast isemrnt of his fellow j~ticcs for 

re admg Herbert Spencer's brand of t1tilitarian philosoph\' into I.he Constitution!: sff 
also H . SPE~C:EK, SoCIAI. STATICS I()(} (I 86'.°>) . 
. 78 See Munn v .. Illinois, 94 C.S. 11:~. 132-'.H (1877) (dderringtolhelegislaturrs 
~.udgment on the issue but indicating a willingnrs.' to cktrnninr whal regulationslirre 

reasonable"). 
79 See Allgeyer v. Louisiana, 16?"> C .S. 578. 5!ll-92 ( 1897) (striking down a Louisiana 

statute which prohibited a . 1· h · · · · · roper!' ll)OIH' rom o tarnmg 1nst1rancr on Lou151ana P 
from any company not licensed in Lot1isiana). 

80 198 t.:.S. 45 (1905). 
81 Id. at 46. 
82 Id. 

d 
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Cases of the Lochner era had much in common. First, the 
Court was highly suspi_cious o,f legislative motives.83 The Justices 
looked only at the legislatures actual motive, not a hypothetical 
one, and would ofter:i go so far as to substitute their own interpreta­
tion. For example, m Lochner, the Court rejected the proposition 
that the law at issue was intended to regulate health and safety.84 

Instead, the Court saw the law as a regulation of labor conditions 
which interfered with liberty of contract.85 Second, the Court con­
tinually refused to def er to legislative findings of fact. 86 The Court 
concluded, "[i] t is not ... possible to discover the connection be­
tween the number of hours a baker may work in the bakery and the 
healthful quality of the bread made by the workman."87 

Lochner symbolizes the rise of substantive due process as a pro­
tection of economic and property rights.88 For the next three de­
cades the Court intensely scrutinized economic regulations and 
frequently struck them down. Lochner and the judicial philosophy 
behind it were subjected to intense criticism. 

The election of Franklin Roosevelt and the promise of the 
New Deal programs convinced many of the need for aggressive leg­
islation to ensure the nation's economic survival. Such large scale 
government intervention in economic affairs was clearly at odds 
with the Lochner freedom of contract philosophy. As a result, in the 
mid-1930s, judicial intervention in economic legislation began to 
gradually decline.89 The use of substantive due process to give spe­
cial protection to economic and property rights was discredited.90 

The economic regulation cases are useful to the understand­
ing of Gideon because they focused on the judicial power used to 
protect individual liberties. These cases changed the relationship 
between federal judges and legislative bodies by changing their 
powers to determine the scope of "liberty." The new question that 
arose would be the pace and nature of this change. 

83 Id. at 62-63. 
84 Id. at 57. 
85 Id. at 61. 
86 Id. at 62. 
87 Id. 
88 Id. at 45. 
89 See William Michael Treanor, Jam For Justice Holmes: Reassessing the Significance 0! 

Mahon, 86 GEO. LJ. 813, 865 (1998). 
90 Id. 
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Change in court personnel, together with Roosevelt's court 
packing plan, contributed to a philosophical shift toward greater 
deference to legislation in economic affairs.91 Cases such as Nebbia 
v. New York, 92 explicitly, and West Coast Hotel Co. v. Parrish,9~ implic­
itly, abandoned the Lochner philosophy. The battlefield having 
shifted, the new competing views became selective and total 
incorporation. 

The selective incorporation approach denies that the entire 
Bill of Rights is made applicable to the states via the Fourteenth 
Amendment. Instead, only those aspects of liberty that are in some 
sense "fundamental" are protected by the Fourteenth Amendment 
against state interference. Justices Cardozo and Frankfurter were 
the two best-known proponents of the selective incorporation, fun· 
damental rights approach. In Palko v. Connecticut,94 Justice Car­
dozo articulated the selective incorporation test as being whether 
the Bill of Rights guarantee is "implicit in the concept of ordered 
liberty."9 5 The proponenL'i of selective incorporation also hold that 
the Bill of Rights does not set outside limits on the concept of 
liberty.96 

The contrary view, total incorporation, asserts that all of the 
guarantees specified in the Bill of Rights are made applicable to 
the states by the Fourteenth Amendment's Due Process Clause. 
The best known proponent of this view was Justice Black, whose 
position fell one vote short of becoming law in Adamson v. Califor-

91 Wu.l.IA!\1 E. LEt:c11n.N1n.: 1u;, FH.ANKl.I:"' D. Roost.'ltH.T ASD THl NEW Ow. 1932-
1940, 231 -37 (1963) . 

: 2 291 lJ.S. 502 (1934) (holding that the use or private propenyandthemakingof 
private contracts are free from governmental interference, but neither propertv nghLS 
nor contra_ct rights arc absolute: they arc subject to public regulation when the public 
need req'.11res. Regulation of this liberty is constitutional as long as it is not unreason· 
able, arbitrary and capricious, and the means selected arc real and substantialh re· 
lated to the ends). 

re 93 3?0 C .S. 379 ( 1937) (holding that propenv and contract righis are subjen 10 

gulauon as long as the regulation is reasonable and the means selected arc genuine 
and substantially related to the ends) . 

94 302 lJ .S. 319 (1937). 
95 Id. at 325. 

sio
96 

See, ~- g., In re Winship, 397 C.S. 358. 359 (1970) (a selective incorporation deci· 
n holdmg t~at proor beyond a reasonable doubt is among the "eMCntials of due 

p_roces_s and fair treatment" and therefore binding on state trials even though no spc· 
c1fic Bill of Ri h ts · · · · 3g-I.' S 
1 13 

g provision imposes such a requirement) (citing In Tr Gault, 1 · · 
' (1967)). 
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nia.97 In his dissent, Justice Black argued that the procedural guar­
antees applied to the federal government through the Fifth 
Amendment were automatically rendered applicable to the states 
via the Fourteenth Amendment.YH Justice Black argued that this 
was the intent of the framers of the Fourteenth Amendment.99 

Moreover, in his view, the majority's fundamental rights approach 
allowed the Court "to roam at large in the broad expanses of policy 
and morals and to trespass, all too freely, on the legislative domain 
of the States as well as the Federal Government." 100 

Although the Supreme Court has continued to adhere, in the­
ory at least, to the selective incorporation fundamental rights ap­
proach, the Warren Court sped up the process by which individual 
Bill of Rights guarantees were incorporated into the Fourteenth 
Amendment. 101 Today, virtually the entire Bill of Rights has been 
incorporated into the Fourteenth Amendment, one guarantee at a 
time. 102 In the process, the Bill of Rights in general , and the Due 
Process Clause in particular, has come to protect the values of a 
vulnerable citizenry from the overbearing reach of government 
officials. 103 

3. The Constitutional Right of Indigent Defendants to 
Appointed Counsel 

The Sixth Amendment provides, in pertinent part, that "[i]n 
all criminal prosecutions, the accused shall enjoy the right ... to 
have assistance of counsel for his defense." 101 It was obvious from 
the outset that this provision guaranteed a right to representation 
by privately retained counsel. V\''hether the Sixth Amendment also 
included an obligation of the state to provide counsel for the indi­
gent defendant was far less certain.1°" 

97 332 c.s. 46 (1947). 
98 Id. at 68-92 (Black, J., dissenting). 
99 Id. at 72, 74-75. 

JOO Id. at 90. 
IOI See Rachel E. Fugate, Comment, Theflorida Constitution: Still Champion of Citizen 's 

Rights~. 25 FLA. ST. C . L. Rn-. 87 , 91 (1997) . . 
102 See Adamson, 332 C .S. at 91 n .32. Bill of Rights guarantees not inco~o~ated t~to 

the Fourteenth Amendment are the Fifth Amendment's prohibition of cnmmal tnals 
without grand jury indictment and the Seventh Amendment's right to a jury in civil 
cases. 

103 See id. at 91. 
104 C.S. Co:-osT. amend. VI. ·d 
105 Seejohnson v. Zerbst, 304 C.S. 458 (1938) (requiring federal courts to provt e 

indigent defendants with appointed counsel in criminal c~es) ; But cf. Betts v. Brady, 
316 C.S. 455 (1942) (holding that an indigent defendant m a non-c~p1~l case had to 
show that he had been prejudiced without a lawyer and that special circumstances 
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I. Right to Appointed Counsel in Felony Cases 

Powell v. Alabama106 was the first United States Supreme Court 
case to recognize a constitutional right to court appointed coun. 
sel. 107 In Powell, nine black youths had been charged with the rape 
of two white girls near Scottsboro, Alabama. 108 Amid a popular 
frenzy, the defendants who were under the constant guard of the 
state militia were rushed to trial. 10~ Eight of the youths were con­
victed and the jury imposed the death sentence. 110 The Supreme 
Court held that the defendants were denied effective appointment 
of counsel. 111 

Powell was decided under the then prevailing "fundamental 
fairness" analysis of the Fourteenth Amendment Due Process 
Clause. According to the Court, the right to appointed counsel 
derived from the due process right to a fair hearing. 112 The indi­
gent defendant was entitled to a fair hearing.'" just as the more 
affluent defendant who could afford to retain a lawyer. The Pawell 
opinion stressed that " [ t I he right to oc heard would be, in many 
cases, of little avail if it did not comprehend the right to be heard 
by counsel." 111 Accordingly, the state had a due proceM obligation 
to provide the indigent defendant with a lawyer where the assist· 
ance of counsel was essential to achieve a fair hearing. 115 However. 
the majority limited the holding of Powell to the specific facts 
before the court. i H; 

Six years later, in Johnson v . 7ftblt, 117 the Supreme Court held 
that the right to appointed counsel wets found in the Sixth Amend· 
ment. 11

H The Court discarded the fundamental faimeM interprel<I· 

existed, such as defendant's ignorance, illitcr.i.n. ctc., to make the procccdin~ inher· 
ently unfair); But see Gideon v. Wainwright. 372 l-.S. 335 (1963) (ovcnumed&ttsand 
held t~at court appointed counsel is a fundamcnLal right stating, •twle think lhe_ 
Court m_Bettswas wrong ... in concluding that thc Sixth Amendmcnt'sguaranteeol 
counsel 1s not one of these fundamental right.\"). Id. al 342. 

106 287 L'.S. 45 (1932). 
I07 Id. at 71. 
108 Id. at 49. 
109 Id. at 51. 
110 

Powell v. State, 141 So. 201, 203 (Ala. 1932) . 
111 Powell v. Alabama, 287 L'.S. 15, 71 ( 1932) . 
112 Id. at 71. 
113 Id. at 72-73. 
114 Id. at 68-69. 
115 Id. at 71. 
116 Id. 
117 304 l: .S. 458 (1938). 
118 Id. at 462-63. 
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tion in favor of the selective incorporation analysis 119 that made 
the Sixth Amendment directly applicable to the states. 120 Its inter­
pretation of the Sixth Amendment rested heavily upon the analysis 
of the need for counsel first suggested by Justice Sutherland in his 
opinion for the Court in Powell. 121 Johnson involved a federal prose­
cution in which two indigent defendants were charged with coun­
terfeiting. The defendants argued that they had been refused 
appointed counsel because counterfeiting is not a capital 
offense. 122 

Justice Black, ·writing for the majority, held that a trial without 
counsel violated the Sixth Amendment because the right to coun­
sel applies to "all criminal prosecutions." 12~ Relying heavily on the 
language in Powell, that the right to be heard would be of little 
value without assistance of counsel, Justice Black noted that the av­
erage defendant does not have the requisite skill to protect himself 
in a criminal trial. 121 Therefore, in federal court, a defendant 
could not be deprived of the right to assistance of counsel unless 
the defendant waived that right. 12

'' 

This right applied to all criminal defendants, including those 
who were unable to afford counsel. 126 The Court viewed the right 
to counsel as a constitutionally defined element of a criminal trial 
guaranteed by the Sixth Amendment. 127 Therefore, it was the trial 
court's affirmative obligation to see that the accused was given this 
right 128 Furthermore, in the case of an indigent defendant, ap­
pointed counsel was required unless he knowingly and intelligently 
waived this right. 12

Y 

For another twenty-five years the Supreme Court refused to 
extend the Johnson holding to state courts. Even though the Court 
in Johnson held that the Sixth Amendment required appointed 
counsel in all federal felony cases, state courts were not compelled 
to employ more than the .;fundamental fairness" test of the Four­
teenth Amendment. 1 ~0 Accordingly, in Betts v. Brady, 131 the Court 

119 Id. at 467-68. 
120 Id. at 465-66. 
121 Id. at 462-63. 
122 Id. at 460. 
123 Id. at 463. 
124 Id. 
125 Id. at 468-69. 
126 Id. at 464. 
127 Id. at 467. 
128 Id. at 468. 
129 Betts v. Bradv, 316 t.:.S. 455, 464-65 (1942) . 
130 Id. at 466. . 
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held that due process required the app?intment of counsel only 
where special circumstances of the parucular case demonstrated 
that the indigent defendant would need a lawyer to obtain a fair 
trial.132 Capital cases such as Powell presented an example of these 
special circumstances. However, the need for appointed counsel 
could also be shown in cases where the nature of the offense or the 
possible defenses raised complex legal questions1

'' or the personal 
characteristics of the defendant, such as youthfulness or incapac­
ity134 raised the issue. 

The Court in Gideon v. Wainright, 1 ~5 rejected the special cir­
cumstances test of Betts and extended the right to appointed coun­
sel in state cases to all indigent felony defendants. 1~ The Coun 
held that the Fourteenth Amendment incorporated the Sixth 
Amendment and made appointment of counsel applicable to the 
states in all criminal prosecutions. m Gickon established the re­
quirement that a lawyer's assistance was necessary to guarantee a 
fair trial. 138 Therefore, if a defendant Wd.S unable to afford an at­
torney, the court had to appoint one for his defense. 1' 9 

In both Johnson and Gideon the Court viewed the Sixth Amend­
ment as defining the basic ekmcnLo; of a fair trial and included the 
assistance of counsel among those clements. 140 In Johnson, Justice 
Black viewed the Sixth Amendment ao; imposing a single counsel 
requirement, designed to assure a fair trial. 141 Following that 
premise, no Sixth Amendment distinction should exist between 
the indigent and affluent criminal defendant as to the basic right 
of representation by counsel. 

2. Right to Appointed Counsel in Misdemeanor Cases 

Until 1972 all of the appointed counsel cases decided by the 
Supreme Court had involved felony prosecutions. 142 In Argersinger 

131 316 L'.S. 455 (1942). 
132 Id. at 462, 4 72-73. 
133 See, e.g., Rice v. Olson, 324 C .S. 786. 789 ( 1945); Powell v. Texas, !192 t.:.S. j)4 

(1968). 
134 

See_: e.g., Smith v. O'Gradv. 312 l".S. 329 (1941); House\·. Mayo,!J24L'.S.42.!S. 
46 (1940); Camzo v. :'\cw York, 327 L' .S. 82. 83-84 (1946); Foster v. Illinois, 332 L.S 
134, 137-38 (1947). 

135 372 L'.S. 335 (1963). 
136 Id. at 339. 
137 Id. at 341-42. 
138 Id. at 344. 
139 Id. 
140 Seejo~nson, 304 L'.S. at 468: Gidl'on. 372 L".S. at 344. 141 304 C.S. at 467-68. 
142 s Ar 

ee gcnsingcr v. llamlin. 407 l".S. 25 (1972). 
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v. Hamlin, 11
'j the Supreme Court held that the right to appointed 

counsel applied to petty offenses. 1 11 The Court noted that the 
problems associated with pe_u_y of~·enses might call for the appear­
ance of counsel to assure a fan tnal because the legal issues raised 
in misdemeanor trials were ~ot less complex just because the jail 
sentence could not exceed six months. 1 

t:. '.\1oreover, misdemean­
ors created a special need for counsel because the large number of 
such offenses often caused an "obsession for speedy dispositions, 
regardless of the fairness of the result." 11

i; 

The defendant in ArgPrsingf'1' had been sentenced to jail, but 
the Court declined to delineate the imposition of jail time as the 
standard for the requirement of appointed counsel. J.1

7 However, 
the opinion laid the foundation fr>r differentiating between cases 
involving sentences of imprisonment and those in\'olving an impo­
sition of a fine. 1

·
1
"' It did this b\' highlighting the special nature of 

punishment that led to the loss of liberty. 11
•i Moreover, the opin­

ion cited the praclicabilit\' of an actual imprisonment standard. 1.~o 
Therefore, Argn-singn- onl\' required that counsel be appointed 
where there wa~ an actual depri\'ation of personal liberty. 1

;;
1 

In Scoll v. lllinoi..s, 1 '•'.! the Court refused to extend the Sixth 
Amendment right to counsel beyond the actual imprisonment 
standard suggested in :\rgenl1l!{P1" In Scott, the petitioner was 
charged with shoplifting, which carried a penalty of a fine, impris­
onment, or both. 1

'"'' The defendant was convicted and only a fine 
was imposed. 1" ·1 In a 5-4 decision. the Court concluded that the 
Federal Conslitution did not require state courts to appoint coun­
sel in this case. 1

'''' The m~jority read :\rgl'Tsinger as resting on the 
conclusion that the loss of liberty due to incarceration was so harsh 
a penalty that due process rcq~ired counsel to be appointed to 
protect the defendant's interesL~. 1 '•h The mere possibility that im-

143 407 t.:.S. 25 ( 1972) . 
144 Id. at 40. 
145 Id. at 33. 
146 Id. at 34. 
147 Id. at 39. 
148 Id. at 38-39. 
149 Id. at 37-40. 
150 Id. at 39. (quoting A.B.A. PRoJtrr 0 :-.; SrA:-O:DARDS roR CRIM!:>:At.jesTICE, PRovm. 

I:-.G DEFE~SF. SF.R\,Ct;." (Approved Draft 1968)). 
151 407 t.:.S. at 40. 
152 44-0 t.:.S. 367 (1979). 
m Id. at 368. 
154 Id. 
155 Id. at 37~74. 
156 Id. at 372-73. 
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prisonment could be imposed did not invoke the right to 

counsel. 157 

justice Powell's concurring opinion in .Scott _stre~ed the major-
ity's reliance on the fact that the actual impnsonrnent standard 
would provide clear guidance to lower courts. 

158 
He joined the ma­

jority reluctantly, preferring instead a flexible case-by-case adjudi­
cation of the need for appointed counsel in petty offense cases.159 
In Argersinger Justice Powell urged consideration of a series of fac­
tors in petty offense cases, including the complexity of the offense, 
the probable sentence, the competency of the individual to repre­
sent himself, and the "attitude of the community" toward the par­
ticular crime. 100 In light of the subsequent cases building upon 
Argersinger, it appears that the Court would not retreat from the 
requirement of counsel in actual imprisonment cases.

161 
The close 

division among the Court in Scott combined with Justice Powell's 
reluctant concurrence holds open the possibility that the Court 
might revisit the issue of appointment of counsel in a particularly 
compelling non-imprisonment misdemeanor case.1

62 

3. New York's Statutory Response to Gideon 

Following the 1963 Gideon decision, states that had not previ­
ously made provisions to provide counsel for indigent defendants 
scrambled to enact legislation. ::--.:cw York followed suit in 1965 b1 
amending Article 18 of the County Law. creating Article 18-B.

1 6

~ 
Article 18-B commands each county in ::--.:cw York State to sup­

ply representation to criminal dcfcndanL" who are financially un­
able to obtain counsel. 1i;

1 This representation must take one of 
three forms: (1) representation by a public defender as provided 
f<_>r by Article 18-A, 10"' (2) representation provided by a private legal 
aid bureau or society designated by the county, 166 (3) representa· 

157 Id. at 373. 
lSR Id. at 374. 
_159 Id. at 374-75; see aLw John E. :\'owak, D1u Proass Methodology in lht Postinr01f!MG· 

twn World, 70 J. Ciu:-.1. L. & Ctt1'.'.!1:-.:01.0<;Y 397, 409 ( 1979) . 
160 See407 l:.S. at64 (1972) . 

. 161 Se~, e.g., Baldasar v. Illinois, 446 l: .S. 222 (1980) (holding uncounseled con1ir· 
tlon wh h I d · fi . . ic resu te m me could not be used as prior misdemeanor-theft con11ct10n 
to1 ~~pport' harsher sentence in future sentencing preceding). 

See Nowak, sum-a note I :19 at 40°09 
163 ' r- • 0- • . . 

N.Y. Coc:-.:"IT LAw § 722 (McKinnev 1965) (current version at N.Y. Coi::---n L~11 

§ 722 (McKinney 1991)). ' 
164 SeeN.Y. Coc:-.:wLAw § 722 (McKinnl'\' 1991). 
165 See id. § 722 (I ) . · 
166 See id. § 722(2) . 
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tion by private counsel pursuant to a plan designed by the bar asso­
ciatio? ~f each cou~ty, 1 ~7 or ( 4) representation according to a plan 
contammg a combmauon of the foregoing. 168 Article 18-B also 
provides compensation for investigative, expert, and other services 
necessary for an adequate defense. 169 

Compensation for private attorneys was provided for under 
section 722-b. 170 As enacted in 1965, rates were fixed at fifteen dol­
lars per hour for in-court time and ten dollars per hour for out-of­
court time. 171 Limits were placed on the total compensation an 
attorney could receive at five hundred dollars for cases involving 
felonies and three hundred dollars for cases involving misdemean­
ors with an option provided for compensation in excess of those 
limits if provided by the court. 172 In 1966, section 722-b was 
amended to allow attorneys to receive payment during the course 
of representation. 173 

Article 18-B was passed with much fanfare. Governor Nelson 
Rockefeller noted, "New York has always been a leader in the pro­
tection of the rights of its citizens and the passage of 18-B 
mark[ed] another great step in that direction." 174 In addition to 
the Governor, supporters included the Attorney General, deans of 
law schools, the State Administrator of the Judicial Conference, the 
Association of the Bar of the City of New York, the Chairman of the 
Commission to Revise the Penal Law and the Code of Criminal 
Procedure, many local bar associations, and the Joint Conference 
on Legal Education. 175 Opponents were concerned with 18-B's ef­
fect on home rule 19176 and the costs placed on the counties, 177 

relative to the differences in the cost of living in more populated 

167 See id.§ 722(3). 
l68 See id. § 722( 4). 
169 See id. § 722-c. 
170 See id. § 722-b. 
l71 KY. Cot.::-.TI' LAw § 722-b (McKinney 1965). 
172 Id. 
173 N.Y. Cot.::-.TI' LAw § 722-b (McKinney 1966) (current version at N.Y. CouNTY 

LAw § 722-b (McKinney 1991)). 
174 Memorandum fil~d with: Assemblv Bill, Introductory Number 2233, Senate 

Print Number 5744 and Asscmbh· Bill,' Introductory Number 4786, Senate Print 
Number 7273. ' 

175 SeeBilljacket, L. 1965, c. 878. 
176 Id. Resolution of the Board of Supervisors of Montgomery County Qune 8, 

1965); Letter from F. Clark Hamlin, Clerk, Jefferson County Board of Supervisors, to 
Governor Nelson Rockefeller (May 28, 1965). 

177 See id. Leuer from Irving Libenson , County Attorney, Westchester County, to Sol 
Neil Corbin, Counselor to the Governor Qune 30, 1965). 

,:r 
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areas as compared to those of rural areas.
178 

Statutory fees for trial counsel have been increased only twice 
since 1965, to twenty-five dollars per hour for in-court time and 
fifteen dollars per hour for out-of-court time in 1977, and forty dol­
lars per hour .for i_n-court ~~~e and tw~n ty-five_ dollars p~r hour for 
out-of-court time m 1985. · The eqmvalent increases m the caps 
have brought them to $1,200 for cases involving felonies and S800 
for cases involving misdemeanors. 180 As time passed, it became 
more difficult to attract able attorneys to represent indigent de­
fendants181 which led to the "abuse and neglect" of indigent 
cases. 182 Moreover, the consistentJy higher rates paid in the federal 
court system acted to dissuade counsel from accepting state 
cases. 183 Proponents of the increases hoped that they would en­
courage a greater number of attorneys to participate in the pro­
gram thereby reducing the individual caseload and providing 
higher quality legal representation to those clients served bv the 
program. 181 The rates, which went into effect in 1986, have not 

been increased since. 1w' 

III. How Tl IE l..Aw TREATS TllE PooR 

The Supreme Court has recognized that the right to counsel i• 
a fundamental right. 18t> Counsel must not only be appointed for ar 
indigent defendant, but must also be paid. If a state establishes< 
scheme to enact Gideon and affects another fundamental right. in 
justice may result. The injustice may not be just an inequitable dis 
tribution of social goods, but the imprisonment of people who de 
not possess that item by which other social goods are valued 
Therefore, the concept of equal protection and the right to conn 
sel for indigent defcndanL'\ poinL" to inequalities that may imping1 

directly on access to, or levels of. those righL-.. 

178 See id. Letter from Renjamin I. Ta,·lor . President. Mammamroncck-llarriso 
Bar Association, to Sol ;\;eil Corbin. Coum<"lor lo the Go"'<"rnor (Apr. 6, 1%'.i). 

179 :--:.Y. Coc:-:TY L\w § 722-h ('.'vtcKimw\ 1991) . 
180 Id. · 
181 See Bill Jacket L. 1985, c.31:i ('.'vtemorandum in Suppon of Increase in Jtncs ; 

per S.824/A.1216, Prepared by Joseph W . Bellacosa. Chief Administraior 
10

th 
Courts). 

182 See id. (Budget Report on Rill, Prepared h\· State Scnaton Dunne. Johnson an 
Goodhue). · 

183 Se~ Stephen J. Schulhokr & David D. Friedman. &thinking Jndigrn' Dtfffi-<I /'I 
moting Effective Representation Thmu~h Consumn Sot•l"Tl"ll!f1h and frrttltnlt of Oaoiu for·' 
Crzmmal Defendanl5, 31 A."t. Ciu:vi. L. Rtv. 73 cp n:;. ( 1000) 184 Id. · · · ·.-~.. ~, •• ~ · 

185 N . Y. Coc:-:w L\w S 722-b ('.'vtrKinnn.· l<llll) 
186 S G"d . . . ee 1 con v. Wainwright, 372 L".S. 33;,_ 344 ( 1963) . 
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1. The Meaning of Indigency 

Supreme Court opinions generally refer to the rights of an 'in­
digent defendant' without ever offering a specific definition of in­
digency. Federal and state appellate courts have established 
guidelines defining indigency, 187 although studies suggest that trial 
judges often will create their own standards. 188 Most if not all 
courts agre~ that indigency does not mean destitute . Generally, 
courts consider the full range of defense expenses in light of the 
defendant's current personal and financial situation. 18 9 Among 
the most common considerations are income from employment, 
real and personal property, number of dependents, outstanding 
debt, and seriousness of the charge. 190 The court will look to the 
defendant's current earnings and assets, as well as his potential to 
generate future income, but will disregard potential assistance 
from friends and relatives. 191 

2. Equal Protection and Poverty in Constitutional Law 

Decisions addressing legislative classifications based on wealth 
began to attract the attention of the Supreme Court during the 
Warren Era. The Warren Court expressed the idea that society has 
a limited duty to lift some of the handicaps of poverty in some cir­
cumstances.192 Equal protection of the law provided the vehicle 
for the Warren Court to promote a constitutional vision of equal 
justice for rich and poor alike. 19~ On the other hand, the Burger 
Court halted the expansion of the wealth classification doctrine 

l87 See Wade R. Habeeb, AnnotaLion , Determination of Indigency of A ccused Entitling 
Him to Appointment of Counsel, 51 A.LR 3d 1108, 1111-14 (1973). 

188 See Steven Duke, The Right to Appointed Counsel: Argersinger and Beyond, 12 AM~ 
CRJ!'.1. L. REv. 601, 630 (1975); Ken Anderson, lndigency: The Need for a Definztzon, :J 

TEX. S:C.L. REv. 45, 47 (1978). 
l89 See, e.g., Thiel v. SouLhern Pac. Co .. 159 F.2d 61 (9th Cir. 1946) (estimat~d c.osts 

of appeal); seeaiso Morgan v. Rhay, 470 P.2d 180 (Wash. 1970) (attorney fees m hght 
of defendant's financial situation) . 

l90 Williams v. Sup. Ct. of County of Stanislus, 38 Cal. Rptr. 291, 294 (Cal. Ct. App. 
1964) (quoting XoLe, Representation of Indigents in California, 13 STAN. L. REv. 522 
(1961)); see Assad-Faltas v. Cniv. South Carolina, 971 F. Supp. 985 (D.S.C. 1997) ; see 
alsoFullerv. Oregon, 417 L'.S. 40, 45 (1974); Bramlett v. Peterson, 307 F. Supp. 1311 
(D. Fla. 1969) . . 
191 See Barry v. Brower, 864 F.2d 294, 299-300 (3rd Cir. 1988); see also Untted States 

v. Viemont, 91 F.3d 946, 952 (7th Cir. 1996). 
192 See Edwards v. California, 314 C.S. 160, 174-75 (1941); Harper v. Virginia ~~ard 

of Elections, 383 C.S. 663, 668 (1966) ; McDonald v. Board of Education Comm1ss1on­
ers of Chicago, 394 L'.S. 802, 807 ( 1969). 

193 See Harper v. Virginia Board of Elections, 383 U.S. 663 (1966); McDonald v. 
Board of Education Commissioners of Chicago, 394 L.S. 802, 807 ( 1969) · 

... 
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into other areas. 194 Significantly, the Burger Court abandoned the 
rhetoric of the Warren Court, sacrificing both the spirit and letter 
of the Warren Court's equal protection decisions. 195 

A. The Rise of Equal Access 

In Griffin v. Illinois, 196 the Supreme Court held that the state 
must provide the indigent criminal appellant with a free transcript 
of the trial when the bill of exceptions necessary for appellate re­
view could not be prepared without it. 197 Earlier decisions held 
that a state was not required to provide appellate review of all crim­
inal convictions. 198 However, the Court in Griffin reasoned that 
once the state establishes an appellate system, that system must 
treat rich and poor alike. 199 The majority viewed Illinois' justifica­
tions as irrational,200 since there was no relevant relationship be­
tween ability to pay and guilt or innocence.201 

In Douglas v. California, 202 the issue was whether a state had to 
appoint counsel for indigent defendants for their first appeal as of 
right. 203 In the procedure at issue, the California appellate courts 
would determine whether the petitioner's claim had merit before 
appointing counsel. 204 The Supreme Court reaffirmed Griffin 
holding, "[i] n either case the evil is the same: discrimination 
against the indigent. For there can be no equal justice where the 
kind of an appeal a man enjoys 'depends on the amount of money 
he has.' "205 The Court in Douglas reasoned that California's right 
of appeal violated due process because indigent defendants were 
forced to make a preliminary showing of merit.206 

Similarly, in Anders v. California,207 the Court sought to ensure 
that court-appointed counsel would passionately represent their 

194 See generally Peter Arene Ila, Rethinking the Function of Criminal Procedure: The \Var· 
ren and Burger Courts Competing Idealogies, 72 Grn. L. J. 185 (1983). 

195 See id. 
196 351 U.S. 12 (1956). 
197 Id. at 19. 
198 See McKane v. Durston, 153 C .S. 684, 687-88 (1894). 
199 351 U .S. at 19. 
200 Id. at 17-18. 
201 Id. at 19. 
202 372 U.S. 353 (1963). 
203 Id. at 355. 
204 Id. 
205 Id. at 355 (quoting Griffin v. Illinois 351 U.S. 12 19 (1956)). 
206 372 U.S. at 357. ' ' 
207 ~86 U.S. 738 (1967); see also Jenkins v. Coombe, 821 F.2d 158 (2d Cir. !9S?) 

_(holding that the state appellate court committed a constitutional error by entertain· 
mg a defendant's appeal without providing him with effective appellate counsel). 
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Jients regardless of the merilS of their claims.w1:1 The issue in An­
~ was th~ constitutionali~y of California's withdrawal system, 
which penmtted court-appointed attornevs to remove themselves 
froIYl a case if they felt that the appeal was frivolous. 2oy The 
Suprerne c_<>urt held t_hat the process did not meet the constitu­
tional reqwrements of due process and equal protection, thus re­
quiring that counsel submit a brief suggesting an_v argument that 
might support the appeal.:.'lo The California court could then de­
cide the appeal on the merit-; by the same standard used for a non­
indigent appellee. 211 This ~assure[sl penniless defendants the 
same rights and opportunities on appeal-as nearly as practica­
ble-as are enjoyed by those persons who are in a similar situation 
but who are able to afford the retention of private counsel."212 

These cases demonstrated the Court's commitment to equal 
justice for the poor. The Court's fundamental rationale was to cre­
ate a protective rule to ensure equal treatment of indigent defend­
ants.m The Supreme Court imposed rules in cases like Anders so 
thatjudges and lawyers ma\' perceive an indigent's claim more crit­
ically.214 These rules prmidc indigent defendants with the tools to 
draw attention to their claims. :\1oreover, they ensure that individ­
uals are treated equally \\ithout regard for their ability to pay and 
are thus given an equal opportunity to preserve their liberty. 

Further examples of these rules can be found where the 
Supreme Court dealt \\ith right-; they had already deemed funda­
mental. In Gideon v. \\ainright,21 ~' the Court adopted a rule requir­
ing appointed counsel for every indigent criminal defendant 
accused of a felony. 21 h Subsequently, in Argersinger v. Hamlin,217 the 
Court extended Gideon to all prosecutions which resulted in impris­
onment for anv term. 2111 This extension served as a hedge against 
the "obsession 

1

for speedy dispositions, regardless of the fairness of 
the result,"219 caused by the larger number of misdemeanor cases. 

Moreover, the Court did not limit this rationale solely to right 

208 Id. at 744-45. 
209 Id. at 739-40 &: n.2. 
210 Id. at 744. 
211 Id. at 744-45. 
212 Id. at 745. 
213 Id. 
214 Id. at 744-45. 
215 372 v .s 335 (1963) . 
216 Id. at 342-45. 
217 407 l:.S. 25 (1972). 
218 Id. at 37. 
219 Id. at 34. 

--..--- -· .. 
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to counsel cases. For example, Harper v. Virginia Board of Elec­
tions,220 involved a challenge t? ~irgi~ia's ~oll tax. 221 Like the right 
of appeal from criminal convicuons m Griffin, the franchise is not 
independently guaranteed by the Constitution. Nevertheless, the 
Court held that using wealth as a class to grant the vote to some 
while denying it to others was a violation of equal protection.222 As 
in Griffin, the majority refused to legitimatize the purported fiscal 

22~ M h C purposes served by the poll tax. · oreover, t e ourt expressed a 
willingness to mandate the fiscal amounts the state must spend on 
private services for private citizens.221 The court also suggested 
that when there is a fundamental interest at stake, the state has a 
duty to the indigent because the state bears a special responsibilitv 
for the infringement of that right. 22

"' ' 

B. The Decline of judicial Intervention on Behalf of the Poor 

In the three decades since it was decided, Griffin spawned 
many cases reaffirming the state's duties to the indigent defendant, 
including Douglas. Douglas remained essentially untouched until it 
was overturned by the Supreme Court in Ross v. Mo.ffiL 226 Rosscon­
cerned the state's duty to appoint counsel for indigent state prison­
ers seeking discretionary review. 2:!7 The Court's holding, that states 
did not have this duty228 was no different from the holding in Doug­
las. However, the rationale used in Rnss was radically different. 

The explicit elimination of wealth as a suspect classification 
was noteworthy. The Court accomplished this by choosing not to 
impose the cost of counsel for discretionary review on the states.:m 
The way the Court defined the issue of wealth within the equal 
protection paradigm was more subtle, but in the end more de\'a5-
tating to the cause of the poor. In Rnss. the Court viewed Griffin 
and its progeny as "stand [ ing] for the proposition that a State can· 
not arbitrarily cut off appeal right-; for indigents while leaving open 
avenues of appeal for more aflluent persons."2~ On the other 
hand, the Court in R.oss viewed Douglas as "an examination of 

220 383 c .s. 663 (1966). 
221 Id. at 664. 
222 Id. at 670. 
223 Id. at 668-69. 
224 Id. at 668. 
225 Id. at 670. 
226 417 c.s. 600 (1974). 
227 Id. at 602-03. 
228 Id. at 610, 617-18. 
229 Id. at 612. 
230 Id. at 607. 
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whether an indigent's access to the appellate system was ade-
"2!11 Th ' btl h 'f . quate. is su e s t t was a sign that the Court would no 

longer proactively seek to leYel the playing field between the rich 
and the poor. 

Similarly, in San Antonio Independent School District v. Rodri­
gue., m the Supreme Court chose to re-characterize laws that class­
ify people based on wealth. At issue in Rndriguez was Texas' system 
of financing its public schools.:!:u The state system guaranteed a 
minimal level of state financing and permitted the individual dis­
tricts to raise additional revenues, usually through local property 
taxes.2!14 This led to a gross disparity in educational spending be­
tween affluent and poor districL~ based solely on the underlying 
property values.:z~~. The Supreme Court chose to defer to the 
state's legislative judgments on raising money and how to educate 
children.2

!16 More importantly, as further evidence of its retreat, 
the Court would relv on federalism:z :\7 to uphold a financing system 
that existed in many states/\~ Cltimately it became apparent that 
the Court would not guarantee equal access to education but 
would only mandate that a threshold level be met, assuring at a 
minimum that each child had a chance to acquire the basic 
skills.2!19 

Following Rnss and Rodrigi.w:., the Court would vacillate on its 
commitment to equal justice for the poor. In Lassiter v. Department 
of Social Seruices,210 a !1-1 m~jority held that the state is not required 
to pay for an attorney for an indigent woman whose child is being 
taken awav, but that such determinations should be made at the 
trial court.level on a ca~e by ca~e basis.:z 11 Justice Stewart' s majority 
opinion concluded that an indigent is preemptively entitled to 
counsel only when faced with the risk of being deprived of physical 
liberty.242 In the same vcar, the court decided Little v. Streater, 

243 in 
which the petitioner g~ve birth to a child out of wedlock and was 

231 Id. 
232 411 l '.S. I (1973) . 
233 Id. at 4-5. 
234 Id. at 9-10. 
235 Id. at 15-16. 
236 Id. at 4<M I. 
237 Id. at 44. 
238 Id. at 55. 
239 Id. at 3i. 
240 452 t.:.S. 18 ( 1981). 
241 Id. at 24-32. 
242 Id. at 25-26. 
243 452 t:.S. I (1981). 
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forced by the Connecticut Department of Social Services to bring a 
paternity suit in order to qualify for_ we,lfare.244 The Supreme 
Court unanimously held that Connectlcut s refusal to pay for the 
blood tests needed to bring a paternity suit was a violation of due 
process. 2 45 The Court reasoned that the state played a "prominent 
role in the litigation"246 and was required to pay for the blood tests 
so that the petitioner would have a "meaningful opportunity to be 
heard."247 

In Plyer v. Doe, 248 the Court overturned a Texas law that denied 
public education to the children of illegal aliens. 249 Writing for the 
majority, Justice Brennan acknowledged that states "have some au­
thority to act with respect to illegal aliens, at least where such ac­
tion mirrors federal objectives and furthers a legitimate state 
goal."250 He reasoned that the Texas law did not "operate harmo­
niously" with federal immigration law251 and that it served no state 
interest, but to the contrary, only promoted "the creation and per­
petuation of a subclass of illiterates within our boundaries, surely 
adding to the problems and costs of unemployment, welfare, and 
crime."252 

One principle established in Plyer is that a state may not pur­
sue policies which invariably create a permanent class of people 
who are economically depressed and politically disadvantaged, and 
indeed in some circumstances, the state may have a duty to spend 
public money to avert creation of a permanent caste of the 
underclass. 25 3 

C. Equal Protection of the Laws and Artic/.e 18-B 

As some recent media trials demonstrate, even to those who 
are not familiar with the details of criminal defense work, the 
wealthy can buy justice in our country.254 The Supreme Court has 

244 Id. at 15. 
245 Id. at 16-17. 
246 Id. at 6. 
247 Id. at 5-6 (quoting Boddie v. Connecticut, 401 C .S. 371, 377 (1971)) . 
248 457 U .S. 202 (1982). 
249 Id. at 228-30. 
250 Id. at 225. 
251 Id. at 226. 
252 Id. at 230. 
253 Id. 
254 

See. generally Leroy D. Clark, All Defendants, Rich and Poor, Should Get Appointed 
Co~nsel _in Criminal. Cases: The &ute to True Equal justice, 81 MARQ. L. REv. 47 (199?) 
( discussmg the notion that justice before the law particularly criminal law, should not 
depend on financial resources and that a "purchased" outcome in a criminal trial is 
not tolerable). 

d 
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never required that the government neutralize the advantages of 
wealth. You get what you pay for. 

It is indisputable that the abysmally low rate paid to private 
trial attorneys who represent the indigent in New York under sec­
tion 722 of Article 18-B of the New York County Law255 places indi­
gent criminal defendants at a substantial disadvantage. The 
relative amount of money that New York pays private attorneys has 
decreased since the passage of Article 18-B. A 1994 report adopted 
by the House of Delegates of the New York State Bar Association 
points out that despite the two increases in the rates paid to private 
attorneys, the consumer price index has increased five times since 
1965, amounting to a 44 percent decrease in terms of purchasing 
power.256 

The rates paid by New York State for non-capital cases are sig­
nificantly disproportionate to the federal rates, the rates paid by 
other states, and the rates paid in New York for other types of legal 
representation.257 New York rates are among the lowest in the 
country despite its higher cost of doing business. 258 Thirty-one 
states pay more for in-court time and thirty-two states pay more for 
out-of-court time.259 Only seven states pay less than New York for 
in-court time and only six for out-of-court time.260 It would be fool­
ish to think that an indigent defendant charged with a crime in a 
New York state court is receiving the same quality ofrepresentation 
as an indigent defendant in a New York federal court. 

The rates paid to private attorneys for other types of represen­
tation in New York indicate an implicit choice to provide a lower 
level of representation to poor criminal defendants. Partners as­
signed under Public Officers Law Section 17 to represent state em­
ployees receive $100 per hour for in-court time and $75 per hour 
for out-of-court work. 261 Associates with three years experience re­
ceive $75 and $50 respectively for the same work. 262 In 1992, New 
York City, which retains attorneys to represent the City and its 

255 :'\.Y. Cm.::-.'TI' LAw § 722 (McKinney 1991). 
256 SeeSTAn:ME:-.'T o:-: Assic:-:Eo Coc:-.:sEL Fu:s. Criminal Justice Section of the New 

York State Bar Association (Adopted at ~YSBA Annual Meeting held in New York City 
on January 28, 1994) . 

257 See Schulhofer & Friedman, supra note 183, at 94. 
258 See Schulhofer & Friedman, supra note 183, at 93. 
259 See SPANGENBERG GROt.:P, RATES or COMPENSATION PAID TO CouRT-APPOll'ffED 

CouNSEL IN NaN-CAPITAL Fn.ow CASES AT TRIAL ( 1997). 
260 Id. 
261 See "LEGAL FEt:s" ScHEDt.:LE, ~Ew YoRK STATE DEPARTMENT OF AUDIT AND CoN­

TROL, BuREAv OF Co:-.."TRACTS A;o.;o STATE ExPENDITuREs. 
262 Id. 
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agencies, established maximum rate~;?r partne~s of $150 per hour 
and for associates of $100 per hour. · These higher rates suggest 
a disregard for the indigent criminal defendant's presumption of 

innocence. 
Unfortunately, these incredibly low rates have caused exper· 

ienced trial attorneys to shun 18-B cases. Veteran attorneys either 
leave the state 18-B panel or accept more federal cases, therebv 
depleting the state panel. The current system yields two other i~­
teresting results. First, the higher in-court rate causes attorneys to 
devote more time in court even though out of court preparation 
and investigation could result in speedier disposition of cases. Sec· 
ond, if caps are exceeded before the case goes to trial, the attorney 
could be faced with representing the client without a fee, which is 

impermissible.:.1i;.1 

IV. I:--.:01cE"'CY A;\.'ll EFFF.<TJVE Ass1sTA;\.'CE OF Coul':SEL 

The Supreme Court first recognized a constitutional right to 

effective assistance of counsel in l'owrll v. Alabama. !!6
5 

In Powell the 
Court recognized that where due process requires the state to pro­
vide counsel for an indigent defendant, "that duty is not dis· 
charged by an assignment at such a time or under such 
circumstances as to preclude the hriving of effective aid in the prep­
aration and trial of the case. ":.!hh Ten vears later, in Glasser v. Uni/Rd 
States,267 the Supreme Court held th.at there was a Sixth Amend· 
ment violation when a judge denied a defendant the "right to hm 
the effective assistance of counsel. "2"H Later, in Evitts v. Lucey.%" 
the Supreme Court found that a defendant was entitled a fortiori to 
effective representation by retained counsel on a first appeal of 
right.270 The Court noted that "a party whose counsel is unable to 

provide effective representation is in no better position than one 
who has no counsel at all. "271 

The right to effective assistance of counsel extends to any pro­
ceeding where there is a constitutional right to counsel. In other 

2 6 3 See Edward A. Adams. LaW"lf'r.i Cost C.itv SI 2 Million l..ast YMT, :-.: .Y. L.J. . Apr. 
16

· 
1992, at 1. · · 

264 See generall_y Schulhofer & Friedman. supra note 183. 
2 6 5 287 l: .S. 45 (1932). 
26fi Id. at 71. 
267 315 l: .S. 60 (1942) . 
268 Id. at 76. 
269 469 c.s. 387 (1985) . 
270 Id. at 402. 
271 Id. at 396. 
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words, the .constitutional right to counsel that is grounded in 
either t~e Sixth Am_endme~t, the Due Process Clause, or the Equal 
Protecuon Clause 1s the nght to effective assistance of counsel. 
Where there is no such constitutional right, the same constitu­
tional requirement of effective assistance of counsel does not ap-

212 I JJIT • • h 'T' 273 h ply. n nainumg t v . .1. orna, t e defendant claimed to have 
been denied effective assistance of counsel when his retained attor­
ney failed to file a timely application for discretionary review.274 
The Court noted that "[s]ince respondent had no constitutional 
right to counsel, he could not be deprived of the effective assist­
ance of counsel by his retained counsel's failure to file the applica­
tion timely."275 

Over the years the courts have allowed appeals based on de­
fense counsel failures in several areas. Some examples include the 
failure to investigate,276 to consult sufficiently with the defend­
ant,277 to adequately represent client interests in plea bargain­
ing,278 to move to suppress illegally obtained evidence, 279 and to 
raise or properly present various available defenses. 280 

In Strickland v. Washington, 281 and United States v. Cronic, 282 

which were announced the same day, the Supreme Court sought to 
provide a general framework for the analysis of ineffective assist­
ance claims. Both opinions noted that the critical element of inef­
fective assistance claims is to evaluate the performance of counsel 
in light of the underlying purpose of the constitutional right to 
counsel.283 In Strickland the Court noted that the objective of the 
Sixth Amendment right to counsel was to provide the "basic ele­
ments of a fair trial."284 Because the essential character of a fair 
trial is our adversarial system of litigation, effective assistance 
claims must be measured by reference to the proper functioning of 

272 See Pennsylvania v. Finley, 481 L" .S. 551 (1987). 
273 455 U.S. 586 (1982). 
274 Id. at 586-87. 
275 Id. at 587-88. 
276 lnre]ones, 917 P.2d 1175, 1179-82 (Cal. 1996). 
277 State v. Savage, 577 A.2d 455 , 466-69 (NJ. 1990) . 
278 Mitchell v. State, 762 S.W.2d 916, 922 (Tex. Ct. App. 1989) (citing Diaz v. Mar­

tin, 718 F.2d 1372, 1378 (5th Cir. 1983) , cert. denied, 466 U.S. 976 (1984)) . 
279 State v. Fisher, 874 P.2d 1381, 1384-85 (Wash. Ct. App. 1994). 
280 DeLuca v. Lord, 858 F. Supp. 1330, 1346-52 (S.D.N.Y. 1994), affd, 77 F.3d 578 

(2d Cir. 1996) , and cert. denied (1996). 
281 466 U.S. 668 (1984). 
282 466 U.S. 648 (1984) . 
283 Strickland, 466 U.S. at 685, 692; Cronic, 466 U.S. at 655-56. 
284 Strickland, 466 U.S. at 685. 
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. · · 1 2s5 Th r the adversarial process in a particu ar case. ere1ore, the criti-
cal question is whether counsel's performance has been so lacking 
that the process "los[t] its character as a confrontation between 
adversaries," 2 8 6 leading to an "actual breakdown of the adversarial 

process. "2 8 7 

The concept of effective assistance of counsel stated in Strick-
land and Cronic allows a constitutional challenge only when a de­
fendant can establish that counsel actually failed in some respect to 
discharge his duties and that the failure affected the adversarial 
process to an extent that undermines the confidence in the out­
come of the proceeding.288 The Court in Strickland emphasized 
the importance of a fact-sensitive analysis of the nature and impact 
of the attorney's representation under the circumstances of the 
particular case.289 In Cronic, Justice Stevens recognized settings in 
which there could b e per se violations of the right to effective coun­
sel. 290 First is the situation in which "counsel was either totally ab­
sent, or prevented from assisting the accused during a critical stage 
of the proceeding."2 9 1 Second, Justice Stevens acknowledged that 
there were "occasions when although counsel is available to assist 
the accused during trial, the likelihood that any lawyer, even a fullv 
competent one, could provide effective assistance is so small that a 
presumption of prejudice is appropriate without inquiry into the 
actual conduct of the trial."292 

A. Conflicts of Interest 

It has long been recognized that the constitutional right to 

effective assistance of counsel entitles a defendant to the undivided 
loyalty of his attorney.293 In Strickland, Justice O'Connor stated that 
capable representation "entails certain basic duties,"294 and among 
these duties is an obligation for lawvers to "avoid conflicts of inter· 
est."295 The defendant will not rec~ive a fair trial when hi~ coun· 
sel' s decisions are affe.cted by obligations to persons other than the 
defendant. Thus, a conflict of interest is present when defense 

2 85 Id. at 690. 
2 86 Cronic, 466 U .S. at 656-57. 
2 87 Id. at 657. 
2 88 Id. at 656; Stricklan d, 466 L' .S. at 687. 
2 89 466 U .S. at 690. 
290 466 U.S. at 658-59. 
2 91 Id. at 659 n .25. 
2 9 2 Id. at 659-60. 
293 Strickland, 466 U.S. at 688 
2 9 4 Id. · 
295 Id. 

I 
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counsel has perso~al intere_sts t~a_t affect their professional judg­
ment in represenung the chem.-'% 

Courts ha~e not fo~nd a ~onstitutional bar against representa­
tion in potenual conflict of mterest settings. 297 However, courts 
have been willing to \iew representation in those settings as sus­
pect298 They have ~so. recognized that it is often impossible to 
reconstruct the precise impact of an attorney's loyalty because a 
conflict of interest arises from matters that are not reflected in an 
appellate record. The reviewing courts have expressed the diffi­
culty in pinpointing aCL'i or omissions at trial that are not readily 
apparent from the record.299 Cltimately, the only person who 
knows the true ramifications of a conflict is the defense attorney. 

One response to this issue ha-; been for courts to make a pre­
trial inquiry into an attorney's possible conflicts. However, if the 
court itself is the source of the conflict, the inquiry is futile. There­
fore, the defendant is forced to utilize post-conviction review. The 
prevailing standard for post-comiction review was established in 
Cuylerv. Sullivan.~)(, In Cu_vln- the Supreme Court stated that "[i]n 
order to establish a violation of the Sixth Amendment, a defendant 
who raised no objection at trial must demonstrate that an actual 
conflict of interest adversely affected his lawyer's performance."301 

This does not require the defendant to establish that he or she has 
been prejudiced by the attorney. Once a defendant "shows that a 
conflict of interest actually affected the adequacy of his representa­
tion" he or she is entitled to relief.~'2 Thus, there is no need to 
establish that the Sixth Amendment \iolation might have adversely 
affected the outcome of the case. Once the defendant demon­
strates both an actual conflict of interest (that the attorney was 
placed in a situation where conflicting loyalties pointed in opposite 
directions) and, as a result. the attorney proceeded to act against 
the defendant's interesL'i, prejudice would be presumed and auto­
matic reversal is required. 

New York's scheme for compensating private attorneys creates 
conflicts of interest that mav result in claims of ineffective assist­
ance of counsel. Advocates ~annot live in the vacuum of a single 

296 Set Cuvier v. Sullivan. 446 C.S. 335, 356 n.3 (1980) . 
,297 Set Lightbourne , .. Dugger, 829 f.2d IO 12, 1023 (11th Cir. 1987) , cert. denied, 488 

t;.s. 9M (1988) . 
298 Set United States v. Garcia, 517 F.2d 272, 278 (5th Cir. 1975) 
:: StricAJand, 466 C.S. at 689. 
3 446 t: .s. 335 (1980) . 
~I Id. at 348. 

2 Id. at 34~50. 
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case. Thev must also consider oflice rent, suppon staff, and 
' l · · Th I per. 

sonal expenses as they al~oc~te t ie1r tune. e ow fees Paid to 
those who represent the 111d1gent force them to choose not on] 
how many of these cases tht'y can take, but also the amount of ti Y 

they devote to each case . The ab.ysmally low ~dtes create inher~~ 
conflicL'> of interest that u11dt'rm111e the qualuy of representation 
an attorney is able to pro\'idc. 

The process of compensation under Article l~B is equallv 
flawed . Section 7'2'2 establishes caps on the total amount per cas~ 
an attorney may recein-. :~o-~ :\n atton1cv can exceed those caps onlv 
with the permission of the: _ill(lge handling the case.504 Thus, th~ 
attorney is financiallv bd10ldc11 to tht' judge hearing the case. The 
attorney's ability to choose: how 111ud1 tinw to devote lo each case 
and meet expenses as thl' c;lst· progn·s.o;es depends upon the judge 
handling the cast'. Thc:rl'fort·. attornc:ys may feel that they must 
tailor their repn·sc·n l<l t ion stratl'gil's to tht· quirks of the judge in 
order to survive fi11a1Kiallv . 

Attonwys who want to he· appointt•d to future cases have to 
keep in mind that judgc·s an· d1argt•d with itppointing counsel.30

; 

It is my expnic:n<T that m;lm· judgc·s art· former prosecutors who 
believe that ckfrnsc· at torncvs who ;ulvoc-cllt' 1ealously on behalf of 
their indigent clil'nl.-; all' wasting tht' court's time and the people's 
money. Again. thl' inhc·n-nt prohkm with a conflict of interest is 
that it is only the attonu·\·. and pc·rhaps tht· judge, who know how 
this affccL-. the qua Ii t\' of It-gal n·pn·sc·n tation in a particular case. 

B. Stall' lntn/Prt'11t"t' 

Defendants an· dt·nied rlkctin· a.'i...;istance of counsel when the 
state interferes \\ith nnmsc·l's ahilit\· to makt• full use of trial proce· 
durcs.:ioh In //PTTi11~ 1• . .\'1w }'ork. "''~ tht' Supreme Coun noted that 
"the right to the assistatHT of counsd ha.'\ been understood to 

mean that then.· can he· no rt'sllictions upon the function of coun· 
sel in defcndi11g a cTiminal prost·n1tion in accord with the u-adt· 

:iO:i :'\.\'. C1ll':-.-n L\w ~ i':!:! ·h (\!1 K11111n l~~ll l. 
:i<>·1 Id· L S I I · · .. Jt't' a rn. c 111 Imler & f-nrd111;111. mf"n nnlr 1~3. al 94. 
:ioc, :'\ \' (. . . l . • -, • 

• · · .111 :-.1y . ·\\\ ~ 122(-11 (\l<K111nn t~ll) . -
~ot> <' -r Br k ·1· th den11ng ·"' ow s '. r111w .. "<T. ·IOti l".S . tiff>. fi 12-13 (! 972) (holding at · 
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tions of the adversary fact finding process .... "308 The critical 
factor leading to the presumption of prejudice in state interference 
cases flows from t?e role played by the state in restricting an attor­
ney's representation.309 The presumption of prejudice acts as a 
protective measure designed to discourage state action that mav 
preclude effective representation. ' 

New York's scheme for compensating private attorneys 
amounts to state interference. This scheme thrusts the state into 
the defense attorney's decision making process. Even if courts do 
not consider this scheme as establishing a conflict of interest, they 
cannot deny that these intrusions are the result of state action. 

V. CoNcLcs10N 

Article 18-B prohibits counsel from making full use of trial 
procedures by forcing the attorney to run a financial gauntlet 
throughout the entire course of a client's representation. This 
gauntlet consists of the caps on the total amount an attorney may 
receive and the manner in which it is dispensed. 310 These factors 
inhibit the attorney in making all of the decisions necessary to pre­
pare and execute a zealous defense. Additionally, when judges 
make the appointments of 18-B attorneys, it is obvious that the 
state has injected itself into the indigent's defense. Therefore, the 
18-B compensation scheme itself denies indigent defendants their 
right to effective assistance of counsel. 

This article points to what New York attorneys for the indigent 
have known for some time: indigent criminal defendants are not 
receiving equal protection of the laws. Similarly situated defend­
ants in New York and other state federal courts are receiving quali­
tatively better defense services. This unfair treatment of the 
indigent defendant leads to wrongful convictions that pack our 
prisons with wrongfully convicted defendants and robs the state of 
money that could be spent elsewhere to reduce crime. 

The Bill of Rights and the Due Process Clause were designed 
to protect "a vulnerable citizenry from the overbearing concern for 
efficiency and efficacy" that frequently characterizes government 
officials.311 How much longer will we allow the state to perpetuate 
a society where some are more equal than others? 

308 Id. at 857. 
309 Id. at 857-59. 
310 N.Y. CouNTI' LAw § 722-b (McKinney 1991). 
311 Stanley v. Illinois, 405 U.S. 645, 656 ( 1972) · 


