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ON THE ROAD TO NOWHERE:

THE UNIQUE CHALLENGES STATELESS PEOPLE
FACE IN REMOVAL PROCEEDINGS AND THE
UNTENABLE LEGAL LIMBO FOLLOWING FINAL
ORDERS OF REMOVAL

Rachel Marandett'

ABSTRACT

Under a world order defined by nation-states, having one’s rights
and dignity protected is inexorably tied to being a citizen of somewhere.
Stateless people, who are citizens of nowhere, are thus left without the
safeguards of a nation responsible for them. Today, there are over
200,000 stateless people living in the United States. Because the Ameri-
can immigration system is built upon the premise that everyone is a citi-
zen of somewhere, stateless people are consistently trapped in a cease-
less legal limbo. In fact, the majority of stateless people in the United
States have already gone through removal proceedings and have final
orders of removal. These orders, however, cannot realistically be exe-
cuted as most states will not accept stateless people. Thus, most stateless
people are forced to live out their lives in the United States under Or-
ders of Supervision. Trapped in this legal limbo, stateless peoples must
perpetually endure limitations on their movement, persistent surveil-
lance, no pathway to citizenship, and an ever-looming risk of prolonged
detention or deportation to somewhere entirely unfamiliar. This ineffec-
tive system is as inhumane as it is unsustainable.

1 Rachel Marandett is a third-year J.D. candidate and Institute for International Law and
Justice Scholar at New York University School of Law. Rachel would like to thank Judy
Rabinowitz and Omar Jadwat, attorneys with the ACLU’s Immigrant Rights Project and Ad-
junct Professors at NYU Law, to whom Rachel submitted the first draft of this paper as part
of their seminar. She also thanks NYU Law Professors Margaret Satterthwaite and Omar
Shehabi for their ceaseless support in helping her work toward a career in legal academia.
Most importantly, Rachel is immensely grateful for the support and advice she has received
from United Stateless and her editors at CUNY Law Review in developing this article into a
hopefully tangible tool for immigration attorneys working with stateless clients. Rachel ded-
icates this article to all stateless and non-stateless Palestinians impacted by the ongoing gen-
ocide in Gaza, from whom Rachel derives her strength and perseverance every day.
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In response to the voices and needs of stateless people across the
country forced to live under these conditions, this Article seeks to un-
pack the unique challenges stateless people face in the removal process
and the untenable legal limbo they are trapped in thereafter. Thorough
analysis of these issues illuminates the need for an entirely new statuto-
ry framework for stateless people immigrating to the United States that
is attentive to their unique situation. While the recently proposed State-
less Protection Act of 2022, written by stateless people, provides such a
framework, Congress is unlikely to pass it without judicial decisions
holding the present system’s treatment of stateless people unconstitu-
tional. Thus, this Article analyzes prior litigation efforts and proposes
additional legal strategies to protect stateless people with final orders of
removal. Lawyers and advocates must combine increased litigation ef-
forts that utilize new and creative approaches with the important educa-
tion and advocacy work stateless people in the United States are already
doing in order to build a system that doesn’t leave stateless people
stranded on the road to nowhere.
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INTRODUCTION

Because we don’t have citizenship, we are like a fish out of wa-
ter, flapping and unable to breathe. If we were given citizenship,
we would be like that fish that you catch and then throw back in
the water where he belongs. We are still out of water, and when
a fish is out of water, it suffocates. We've been out of water for
such a long time now, and we re suffocating. We re suffocating
to death."

These are the words of a Rohingya man from Myanmar. Like
countless other members of his community, he is stateless—a citizen of
nowhere.” Under a world order defined by nation-states, having one’s
rights and dignity protected is inexorably tied to being a citizen of
somewhere.® Citizens of nowhere, however, are left in a legal limbo
without the protections and guarantees of a nation responsible for them.*
Hannah Arendt called this the “calamity of the rightless,” for the plight
of the stateless “is not that they are not equal before the law, but that no
law exists for them; not that they are oppressed but that nobody wants
even to oppress them.” Recent data suggests that there are presently
somewhere between 4.4 million® and 10 million’ stateless people across
the world experiencing this plight. While it is impossible to know exact-
ly how many currently reside in the United States, recent estimates sug-
gest there are around 218,000 people who are “potentially stateless or
potentially at risk of statelessness” in the country.®

I TEDx Talks, Nowhere People: Exposing a Portrait of the World’s Stateless | Greg
Constantine | TEDxEastEnd, YOUTUBE, at 04:28 (Feb. 24, 2016), https://www.youtube.com/
watch?v=u9DD6MZ;j5Z4.

2 See Amal de Chickera, Stateless and Persecuted: What Next for the Rohingya?,
MIGRATION POL’Y INST. (Mar. 18, 2021), https://perma.cc/CSU9-5HBU.

3 Jeremy Waldron, Citizenship and Dignity, in UNDERSTANDING HUMAN DIGNITY 327,
336 (Christopher McCrudden ed., 2014) (“Everyone’s having a state that is responsible for
her and a particular political community to which she belongs is a way of realizing human
dignity, maybe the best way . . ..”).

4 Seeid. at 336-38.

> HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 295-96 (new ed. 1973).

¢ Refugee Data Finder, UN. HIGH COMM’R FOR REFUGEES, https://www.unhcr.org
/refugee-statistics/download/?url=WdgOkP (last visited Dec. 21, 2023) (on file with CUNY
Law Review) (counting stateless people as of mid-2023).

7 Inst. on Statelessness & Inclusion, Statelessness in Numbers: 2020 (Aug. 2020),
https://perma.cc/M93D-BCA4 (examining estimates of stateless people as of 2020).

8 CTR. FOR MIGRATION STUD. OF N.Y., STATELESS IN THE UNITED STATES: A STUDY TO
ESTIMATE AND PROFILE THE US STATELESS POPULATION 2 (2020), https://perma.cc/5J4L-
ZRHG (“[S]evere data limitations make it impossible to provide precise estimates of this
population.”).
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One of these individuals is Danah Abdulaziz, a woman born in
Kuwait who has been stateless since birth due to Kuwaiti law prohibit-
ing women from passing down citizenship.” When she was four years
old, Danah and her family arrived in Brooklyn.' Although they were
able to remain undetected by the authorities for the next eleven years,''
they had to navigate the immense challenges of living in the United
States without lawful status or access to government services.'? Then,
when Danah was fifteen, Immigration and Customs Enforcement
(“ICE”) came to her house early in the morning, put handcuffs on her,
and took her to a facility in Queens, where they strip-searched her."
Danah was subsequently held in ICE detention for six months before of-
ficials were forced to release her “because there was nowhere to deport
her to.”'* Every year since then, Danah must report to those same immi-
gration authorities.'” Describing her detention as the “climax of [her]
life,”!® Danah went on to co-found United Stateless,!” the first nonprofit
in the United States dedicated exclusively to advocating for stateless
peoples’ rights.'8

Born in Ethiopia to an Ethiopian mother and an Eritrean father,
Miliyon Ethiopis is also a citizen of nowhere and a co-founder of United
Stateless.!” When Ethiopia and Eritrea went to war in 1998 following
Eritrea’s independence, Miliyon’s father was first sent to prison and
then deported to Eritrea, while 24-year-old Miliyon stayed in Ethiopia
with his mother and siblings.?® Not long after, Ethiopian officials locat-
ed, detained, and brutally tortured Miliyon purely because of his Eritre-

° Danah Abdulaziz, Opinion, I'm a New Yorker. I'm Also ‘Stateless.” It’s Time for the
U.S. to Help People like Me, CiTy LiMITS (Mar. 7, 2023), https://perma.cc/CT5SW-ESXD.

19 Mary Giovagnoli & Karina Ambartsoumian-Clough, Why Women Are More Likely to
Be ‘Citizens of Nowhere,” Ms. (Mar. 14, 2023), https://perma.cc/ANB5-453H.

" d.

12" See id. (“[S]tateless people have no legal immigration status and therefore face many
of the same challenges as unauthorized immigrants: difficulty finding work, inability to trav-
el, paying taxes but having no access to social security benefits.”).

B

14 1d.

15 Id.

16 1d.

17" Abdulaziz, supra note 9. See generally UNITED STATELESS, https://perma.cc/966V-
425P (last visited Dec. 21, 2023).

18 Ekaterina E, The Transformative Power of Advocacy, EUR. NETWORK ON
STATELESSNESS (May 18, 2023), https://perma.cc/9L7S-3VK2.

19 Stephanie Sy & Lena 1. Jackson, Hundreds of Thousands of Stateless People Are Liv-
ing in Legal Limbo in the U.S.: Transcript, PBS (Apr. 5, 2022, 6:35 PM), https://www.pbs
.org/newshour/show/hundreds-of-thousands-of-stateless-people-are-living-in-legal-limbo-in-
the-u-s (on file with CUNY Law Review).
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an ethnicity.?! Once released, Miliyon went to an immigration office to
flee to the United States, but Ethiopian officials confiscated his passport,
rendering him stateless.”? Only after acquiring fake documents and hir-
ing smugglers was he able to get to the United States.®> Following the
denial of his asylum request, Miliyon has spent the last decade living in
Maryland, still stateless and stuck in legal limbo.>* He explains that he
and other stateless people in the United States “always try to...do
normal things, . . . go to work, pay tax[es], be a good citizen . . . . But, at
the end of the day, [we] don’t get anything back.”* Without lawful sta-
tus, Miliyon cannot visit his family or even get a temporary work per-
mit.?® His lawyers explain that the only way he could get these minimal
government benefits would be if he were given a final order of removal
that the Department of Homeland Security (“DHS”) could not execute
because of his statelessness.”” This, however, would involve enduring
six months of detention and consequently losing everything he has.?®
Today, Miliyon is unsure if he made the right decision in leaving Ethio-
pia, and “now fears he may have made his situation much worse.”?
Danah and Miliyon’s stories are merely two of stateless peoples’
uncountable life experiences. Many, like Danah, were born without a le-
gal nationality, while others, like Miliyon, experienced denationaliza-
tion.*® The three most common, often overlapping, causes of stateless-
ness are “1) State succession; 2) discrimination and arbitrary denial or
deprivation of nationality; and 3) technical causes.”' State succession
usually occurs where a new country splits away from an existing one
(like Eritrea from Ethiopia or South Sudan from Sudan), where an em-
pire or nation dissolves (like the Soviet Union or Yugoslavia), or where

2l Id.

2 Id.

23 Shaminder Dulai & Moises Mendoza, Stateless: The Ultimate Legal Limbo,
NEWSWEEK (Apr. 10, 2015, 6:36 AM), https://perma.cc/7DVT-66]V.

24 Sy & Jackson, supra note 19.

B

26 Dulai & Mendoza, supra note 23.

27 Id.

B Id

¥ Id.

30 Denationalization occurs where states arbitrarily and unlawfully take away someone’s
citizenship, usually as some form of individual or collective punishment. For more on dena-
tionalization and related U.S. policy and case law, see generally Brett Stark & Jodi
Ziesemer, The Right to Have Rights: Loss of Citizenship, Asylum, and Constitutional Princi-
ples, 30 GEO. IMMIGR. L.J. 429 (2016).

31 U.N. High Comm’r for Refugees & Open Soc’y Just. Initiative, Citizens of Nowhere:
Solutions for Statelessness in the U.S. 13 (Dec. 2012), https://perma.cc/3TSZ-RDFH [here-
inafter UNHCR & Open Soc’y Just. Initiative].
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ownership of territory is contested (like Palestine).*? In such situations,
people often “are perceived to be on the ‘wrong’ side of the border for
people of their ethnicity or religion . . . [and] are rejected by the new po-
litical authorities in both places.”® Relatedly, members of minority
groups are frequently deprived of citizenship due to racial, ethnic, reli-
gious, or gender-based discrimination. This is a leading cause of state-
lessness as it includes many marginalized communities such as the Roh-
ingya in Myanmar, Haitians in the Dominican Republic, Black
Mauritanians, and Bedoons in Kuwait, as well as the twenty-five coun-
tries that only allow men to pass down citizenship.>* Finally, technical
causes occur where nationality laws are not compatible with transna-
tional movement—someone is born in a country that does not grant citi-
zenship by birth to parents whose country of origin does not grant citi-
zenship by parental descent—or where another procedural abnormality,
such as marriage or consulate registration requirements, is at play.* To-
day, the heightened discretion afforded to national laws, the rate of
global migration, shifting borders, and innumerable domestic and trans-
national conflicts have only increased the possibility of becoming state-
less.*®

Acknowledging the scale and depth of the statelessness problem in
the modern world, several international legal doctrines and treaties rec-
ognize the right to nationality as a fundamental human right.>” Moreo-

32 See id.

33 Bronwen Manby, People Without a Country: The State of Statelessness, 17 INSIGHTS
ONL. & Soc’y 14, 16 (2019).

34 GLoB. HuMm. RTS. CLINIC, UNIV. OF CHI. L. SCH. & UNITED STATELESS, “ALL I WANT
IS To BE FREE”: SITUATION REPORT AND RECOMMENDATIONS TO PROTECT THE HUMAN
RIGHTS OF STATELESS PEOPLE IN U.S. IMMIGRATION DETENTION AND SUPERVISION 5-6
(2022), https://perma.cc/S4RS5-P2FM [hereinafter GLOB. HUM. RTS. CLINIC & UNITED
STATELESS].

35 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 14.

36 Manby, supra note 33, at 17.

37 For customary international law, see G.A. Res. 217 (III) A, Universal Declaration of
Human Rights art. 15 (Dec. 10, 1948) (“(1) Everyone has the right to a nationality. (2) No
one shall be arbitrarily deprived of his nationality nor denied the right to change his national-
ity.”). For international treaties the United States has ratified, see International Covenant on
Civil and Political Rights art. 24(3), Dec. 16, 1966, T..A.S. No. 92-908, 999 U.N.T.S. 171
(“Every child has the right to acquire a nationality.”); International Covenant on the Elimina-
tion of All Forms of Racial Discrimination art. 5, Dec. 21, 1965, T.I.A.S. No. 94-1120, 660
U.N.T.S. 195 (“State Parties undertake to . . . guarantee the right of everyone . . . to national-
ity.”). For international treaties the United States has not ratified, see, e.g., Convention on
the Elimination of All Forms of Discrimination Against Women, Dec. 18, 1979, 1249
U.N.T.S. 13; Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3; Con-
vention on the Nationality of Married Women, opened for signature Jan. 29, 1957, 309
U.N.T.S. 65; Organization of American States, American Convention on Human Rights,
Nov. 22,1969, O.A.S. T.S. No. 36, 1144 UN.T.S. 123.
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ver, the 1954 Convention Relating to the Status of Stateless Persons ex-
pressly establishes a universal definition of a stateless person and lays
out criteria State Parties must adopt to protect stateless people,*® and the
subsequent 1961 Convention on the Reduction of Statelessness provides
a framework to resolve nationality law conflicts and details a plan to re-
duce statelessness over time.** The United States, however, is not party
to either Convention and, despite promises to the contrary, still has not
implemented any domestic legal protections for stateless people. This
legal void, combined with the complex administrative and political situ-
ation surrounding U.S. immigration law, renders stateless people in the
United States uniquely vulnerable.

This Article assesses the contours and ramifications of this vulner-
ability in U.S. immigration law, with a focus on removal proceedings
and orders, and analyzes possible solutions to the current, untenable sys-
tem. Part I surveys the limited existing legal pathways available to state-
less people in the United States prior to removal proceedings. Next, Part
IT examines the challenges stateless people face during removal pro-
ceedings. Part III then assesses the unique challenges stateless people
face after receiving final orders of removal. Finally, Part IV reviews
proposed legal and statutory solutions and contributes new, creative liti-
gation strategies to challenge the perpetual legal limbo stateless people
are trapped in after receiving final orders of removal.

I.  LIMITATIONS OF THE LEGAL FRAMEWORK FOR STATELESS
IMMIGRANTS IN THE UNITED STATES PRIOR TO REMOVAL PROCEEDINGS

In 1958, the Supreme Court issued a landmark decision striking
down a law authorizing deprivation of U.S. citizenship as a form of pun-
ishment.*° In his plurality opinion, Chief Justice Earl Warren recognized
statelessness as a “condition deplored in the international community of
democracies” with “disastrous consequences.”' More than fifty years
later, in 2011, the United Nations High Commissioner for Refugees
(“UNHCR”) launched a global campaign to raise awareness about and
encourage states to address the ongoing problem statelessness presents.*
As part of this campaign, the United States, along with many other

3 Convention Relating to the Status of Stateless Persons, Sept. 28, 1954, 360 U.N.T.S.
117.

3 Convention Relating to the Reduction of Statelessness, Aug. 30, 1961, 989 UN.T.S.
175.

40 Trop v. Dulles, 356 U.S. 86 (1958).

41 1d. at 102.

4 Vivian Tan, New Campaign: UNHCR Launches Global Campaign for the Stateless
Millions, UNHCR (Aug. 25, 2011), https://www.unhcr.org/news/stories/new-campaign-
unhcr-launches-global-campaign-stateless-millions (on file with CUNY Law Review).
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states, pledged to work toward establishing legislation and revising ad-
ministrative policy to create a pathway to citizenship for stateless people
living in their borders.* Despite both acknowledging the scale of the
unique issue of statelessness and pledging to take steps toward alleviat-
ing hardships,* U.S. law today still fails to provide any substantive pro-
tections for stateless immigrants.*

Although U.S. law does acknowledge in its definition of refugee
that immigrants may not possess any citizenship,*® it does not contain
any express definition for the term stateless,*’ and thus fails to legally
recognize stateless people.® The Immigration and Nationality Act
(“INA”) contains no references to statelessness, nor does it provide any
guidance or system for determining statelessness.*’ Further, the United
States has no process designed to grant legal status to stateless people
that takes into account their unique circumstances and vulnerabilities.*
This absence of clear domestic standards and processes that align with
international expectations forces stateless people and their advocates in
the United States to try to find pathways to residency or citizenship that
are not appropriately tailored to their unique situations.”!

One such pathway stateless people often try is applying for asylum.
For a person without a nationality to be granted asylum, they must show
they meet the definition of a refugee:> “any person who is outside any

4 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 2. For a complete list of
pledges made at the UNHCR’s 2011 Ministerial Intergovernmental Event on Refugees and
Stateless Persons, see U.N. HIGH COMM’R FOR REFUGEES, PLEDGES 2011: MINISTERIAL
INTERGOVERNMENTAL EVENT ON REFUGEES AND STATELESS PERSONS (2011), https://www.ref
world.org/pdfid/50aca6112.pdf (on file with CUNY Law Review).

44 Statelessness, U.S. DEP’T OF STATE: BUREAU OF POPULATION, REFUGEES, &
MIGRATION, https://perma.cc/R59W-XFQ2 (last visited Dec. 21,2023).

4 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 2.

4 8U.S.C. 1101(a)(42).

47 On August 1, 2023, following years of advocacy by United Stateless and the stateless
community in the United States, the U.S. Department of Homeland Security issued a Policy
Alert document about statelessness which does provide a definition of the term. See U.S.
Dep’T OF HOMELAND SEgc.: U.S. CITIZENSHIP & IMMIGR. SERvVS., PA-2023-21,
STATELESSNESS (2023), https://perma.cc/K4HF-XM5M; Press Release, United Stateless,
U.S. Stateless Advocates Celebrate “Huge Win” With Clear Definition, Recognition of
Statelessness by USCIS (Aug. 1, 2023), https://perma.cc/UF77-73T4. While this represents
substantive movement in the right direction, this definition still is not binding law as it is
only contained in a guidance document.

4 GLoB. HuM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 8.

4 David C. Baluarte, Life After Limbo: Stateless Persons in the United States and the
Role of International Protection in Achieving a Legal Solution, 29 GEO. IMMIGR. L.J. 351,
360 (2015).

30" GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 8.

Sl Id.

32 8 U.S.C. § 1158(b)(1)(A).
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country in which such person last habitually resided, and who is unable
or unwilling to return to . .. that country because of persecution or a
well-founded fear of persecution on account of race, religion, nationali-
ty, membership in a particular social group, or political opinion.”>* U.S.
courts have made clear that statelessness alone is not sufficient to meet
this definition; instead, it may only be considered a contributing factor.>*
In Ahmed v. Ashcroft, the Third Circuit dismissed statelessness as an in-
dependent ground for asylum, despite acknowledging that both the Unit-
ed States and the international community are acutely aware of the prob-
lem of statelessness.> In practice, this failure to consider statelessness as
grounds for asylum means that stateless asylum seekers must not only
meet the standard definition of “refugee” based on persecution or fear of
persecution on account of a protected ground, but also additionally
demonstrate both that they have “no nationality” and where their “coun-
try of last habitual residence” is.*

Both of these parts required for an asylum claim to proceed present
unique challenges for stateless people. First, while certainly sometimes
possible, showing persecution or fear of persecution can be acutely dif-
ficult for stateless people as many adjudicators do not understand the
unique character of their past suffering or that which they are likely to
endure in the future.’” Some courts have found that individual situations
of stateless people may rise to the level of required persecution;’® how-
ever, these instances are most frequently found where the stateless per-
son lost their citizenship due to discriminatory denaturalization, which
only applies to a small subsection of all stateless asylum seekers.*® Fur-
thermore, because the fear of persecution must have a sufficient nexus to
a protected ground, denaturalization often does not rise to the necessary
threshold for asylum, even for stateless people denaturalized for dis-

3 8U.S.C. § 1101(a)(42)(A).

3 See, e.g., Ahmed v. Ashcroft, 341 F.3d 214, 218 (3d Cir. 2003); Faddoul v. Immigra-
tion & Naturalization Service, 37 F.3d 185, 190 (5th Cir. 1994); Maksimova v. Holder, 361
F. App’x 690, 693 (6th Cir. 2010); Fedosseeva v. Gonzales, 492 F.3d 840, 845 (7th Cir.
2007); Pavlovich v. Gonzales, 476 F.3d 613, 617 (8th Cir. 2007); Najjar v. Ashcroft, 257
F.3d 1262, 1293 (11th Cir. 2001).

35 341 F.3d at 218.

36 Baluarte, supra note 49 at 367-68.

57 Id. at 366-67.

8 See, e.g., Haile v. Holder, 591 F.3d 572, 574 (7th Cir. 2010); Stserba v. Holder, 646
F.3d 964, 979 (6th Cir. 2011); Mengstu v. Holder, 560 F.3d 1055, 1059 (9th Cir. 2009).

3 See Maryellen Fullerton, The Intersection of Statelessness and Refugee Protection in
US Asylum Policy, 2 J. ON MIGRATION & HuM. SEC. 144 (2014) (providing a nuanced discus-
sion of statelessness in U.S. asylum proceedings and the paths open specifically to stateless
people who experienced discriminatory denaturalization).
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criminatory reasons.®” Second, even where one can show persecution
and meet the nexus requirement, it is often quite challenging for a state-
less person to show that they have no nationality due to the lack of any
statelessness determination procedures in the United States.®’ Third,
stateless asylum seekers often struggle to prove that such persecution or
fear of persecution comes from their most recent country of habitual res-
idence, which may not be their country of birth or that which caused
their statelessness.®” As a result of this surplus of unique challenges,
many stateless immigrants to the United States cannot qualify for asy-
lum and are left in limbo without legal status.®

In addition to applying for asylum, stateless immigrants in the
United States can try to avail themselves of several other pathways.
First, they can make a claim for protection under the Convention
Against Torture (“CAT”).%* However, these claims not only require
showing fear of torture, which inherently only applies to some stateless
people, but also only can result in withholding or deferral of removal,
which does not mitigate the risk of a stateless person being removed to a
third country or remaining in a ceaseless legal limbo.®> Alternatively,
they can seek deferred action, temporary visas, temporary protection sta-
tus, or a family-based adjustment of status, all of which are seldom suc-
cessful in the long run for stateless immigrants due to their imperma-
nence and limited scope.®® Further, many stateless immigrants are either
not eligible for these paths or are unaware of them, causing many such

6 See U.N. High Comm’r for Refugees, Representing Stateless Persons Before U.S.
Immigration Authorities 16-19 (Aug. 2017), https://www.refworld.org/pdfid/59a5898c4.pdf
(on file with CUNY Law Review) [hereinafter UNHCR].

6l See Zahren v. Gonzales, 487 F.3d 1039 (7th Cir. 2007) (finding a Palestinian man
who incorrectly admitted to having Jordanian citizenship in his immigration proceedings to
not be eligible for asylum because of the deferential standard of review to the agency’s fac-
tual finding that he had Jordanian citizenship based on his erroneous statement).

2 Sarah B. Fenn, Note, Paripovic v. Gonzalez: Defining Last Habitual Residence for
Stateless Asylum Applicants, 40 U.C. DAVIS L. REv. 1545, 1561-63 (2007) (demonstrating
the ambiguity and inconsistencies of courts determining where a stateless person’s last coun-
try of habitual residence is, ranging from where they were born to where they temporarily
lived most recently, such as in a refugee camp); see also UNHCR, supra note 60, at 12-13.

63 Asako Ejima, Note, Ghosts in America: Working Towards Building a Legal Frame-
work for Stateless Individuals in the United States, 53 CASE W. REs. J. INT’L L. 357, 376
(2021).

% Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Dec. 10, 1984, TIAS No. 94-1120.1, 1465 U.N.T.S. 85 [hereinafter Convention
Against Torture].

6 UNHCR, supra note 60, at 35-37.
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individuals to live undocumented in the United States for years without
any clear solution.®’

As a result of the plethora of specific hardships presented by exist-
ing legal pathways for stateless people, it is unsurprising that stateless
immigrants to the United States, more often than not, find themselves
undocumented and eventually end up in removal proceedings. As docu-
mented by the UNHCR, the majority of stateless people in the United
States already have final orders of removal that cannot be executed.®®
Because stateless people so often find themselves in removal proceed-
ings, Part II of this Article will explore the specific challenges stateless
people face throughout this process and the untenable legal limbo it cre-
ates.

II. How THE CURRENT STATUTORY FRAMEWORK FAILS TO PROTECT
STATELESS PEOPLE DURING REMOVAL PROCEEDINGS

For stateless immigrants who do not apply for asylum or whose
claims are unsuccessful, it is likely they will eventually end up in re-
moval proceedings. However, just as in the asylum process, stateless
people face unique obstacles during removal proceedings that the statu-
tory framework is unequipped to address—most notably, lacking a
country to which the agency can designate their removal.

Under the INA, an individual can become deportable and be put in-
to removal proceedings for a myriad of reasons,” ranging from violating
the conditions of their visa (such as timeframe or limitations on em-
ployment)” to facing violent or nonviolent criminal charges.”' Many
undocumented stateless and non-stateless immigrants go undetected by
immigration enforcement for extended periods of time;’? however, once
they are identified for whatever reason,” they are likely to be funneled

7 Id. at 11.

% UNHCR & Open Soc’y Just. Initiative, supra note 31, at 25.

® 8U.S.C. § 1227.

708 U.S.C. § 1227(a)(1)(C)().

1 8 U.S.C. § 1227(a)(2).

72 GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 14.

Undocumented immigrants are detected by immigrant enforcement officials in a myr-
iad of ways, often created by the immigration system itself, such as final denial of their asy-
lum claim, filing an application for temporary protected status or the like, presenting an ID
to a government official, or simply being in the wrong place at the wrong time. GLOB. HUM.
RTS. CLINIC & UNITED STATELESS, supra note 34, at 14-15. For more on how ICE identifies
undocumented people for removal proceedings, see generally RANDY CAPPS ET AL.,
MIGRATION POL’Y INST., REVVING UP THE DEPORTATION MACHINERY: ENFORCEMENT AND
PUsSHBACK UNDER TRUMP (2018), https://perma.cc/D23U-RLFC.
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straight into detention’ to await removal proceedings.”> During the pe-
riod of removal proceedings (starting with the master calendar hearing
and extending through all merits hearings and appeals until a final order
of removal is issued), the government must determine where they will
remove the person to.”® For those classified as “arriving aliens™—
meaning they are entering the United States at an official port-of-
entry’’—the removal country is that from which they entered or, if that
country is unwilling to accept them, that of which they are a national,
that in which they were born, that in which they previously resided, or
any other that will accept them.”® For all other stateless immigrants, the
removal country is wherever the person themself designates or, if they
do not do so “promptly,” that of which they are a national or one select-
ed by the government.”” The U.S. government has significant discretion
in selecting a removal country, without even the requirement of a func-
tioning government in the receiving state.®

While this process is straightforward for many, designating a re-
moval country is almost always incredibly challenging for stateless peo-
ple. Embedded in the designation process is the presumption that once a
final order of removal is issued, the person will be accepted by the des-
ignated country.®! This, of course, is wholly inapplicable to stateless
people. As the UNHCR highlights, because they are not nationals or cit-
izens of any country, “stateless people have no choice but to designate a
country that does not legally recognize them as citizens and will, in all
likelihood, refuse to accept them.”® If one chooses not to designate a
country themself, they will be subjected to the procedure established in
the INA, which fails to include any process for making a statelessness
determination or addressing the unique challenges a stateless person
would face if actually deported.®® In the unlikely situation that the Unit-

74 But see 8 U.S.C. § 1226 (authorizing the detention of immigrants while they are in
the process of removal proceedings and permitting those not subject to mandatory detention
(people with criminal charges) to be released on bond, which can be revoked by the Attorney
General at any time). However, Jennings v. Rodriguez, 583 U.S. 281 (2018), held that the
Constitution does not require the government to provide bond hearings for detained nonciti-
zens during removal proceedings as their detention is left to the discretion of the govern-
ment.

75 GLOB. HUM. RTs. CLINIC & UNITED STATELESS, supra note 34, at 14-15.

76 See UNHCR, supra note 60, at 24-28.

77 8 C.F.R. § 1001.1(q).

78 8 U.S.C. § 1231(b)(1).

7 8U.S.C. § 1231(b)(2).

80 UNHCR, supra note 60, at 28; GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra
note 34, at 20.

81 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 19.

82 GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 16.

8 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 19.
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ed States does find a country willing to accept a stateless person, they
are not only at risk of being sent to an unsafe place to which they have
no ties, but will likely also still be without citizenship and thus left
acutely “vulnerable to discrimination and the deprivation of their human
rights.”®* More likely, however, is that the government will spend an ex-
tended period of time designating several removal countries, yet consist-
ently fail to find one willing to accept the stateless person.®

In addition to the issues in designating a removal country, all ave-
nues for relief available during removal proceedings come with their
own unique challenges for stateless people. During removal proceed-
ings, those who qualify can present four main types of claims for relief,
usually based on various humanitarian considerations.*® Notably, even if
a stateless person is able to apply for relief through one of these chan-
nels, they still must go through the challenging process of designating a
removal country due to them already being in removal proceedings.®’
First, a stateless person may present an asylum claim in a defensive pos-
ture; however, this is subject to the same challenges and pitfalls dis-
cussed Part 1.*¥ Second, a stateless person may make a claim for with-
holding of removal under the INA.* However, this approach suffers the
same issues for stateless people as making an asylum claim because it
also requires showing clear probability of persecution with a nexus to a
protected ground.”® Similarly, a stateless person may apply for withhold-
ing or deferral of removal under CAT,”" which, per the United States’
implementation regulations, prohibits removing someone to a country
where they will more likely than not be subjected to torture.’? This ave-
nue, however, only applies to removal to countries found to meet the cri-
teria for likely perpetration of torture and presents similar challenges for
stateless people as asylum claims.”> Moreover, receiving a withholding

84 GLoB. HUM. RTs. CLINIC & UNITED STATELESS, supra note 34, at 18.

85 See UNHCR & Open Soc’y Just. Initiative, supra note 31, at 19; Baluarte, supra note
49, at 361-62. For example, in Jama v. U.S. Immigr. & Customs Enf’t, the Court held that
because 8 U.S.C. § 1231(b) does not explicitly require the target country to consent to re-
moval, Jama—a Somalian man with no travel documents—could be deported to Somalia.
543 U.S. 335 (2005). However, when Jama arrived in Somalia without documents, he was
not allowed in and had to be returned to the United States, where he continued to live for six
months with his final order of removal, before fleeing to Canada to seek asylum. Baluarte,
supra note 49, at 362 & n.44.

8 UNHCR, supra note 60, at 28.

8 Id.

88 Id.

89 See 8 U.S.C. § 1231(b)(3); 8 C.F.R. § 1208.16.

%0 UNHCR, supra note 60, at 29.

1 Convention Against Torture, supra note 64.

92 8 C.F.R. §§ 1208.16, 1208.17, 1208.18.

93 See UNHCR, supra note 60, at 29-31.
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or deferral of removal under either the INA or CAT is not a long-term
solution that comes with any real legal status; in practice, it “neither re-
solves the underlying issue of statelessness, nor provides permanent sta-
bility, the ability to petition for reunification with family members, or to
travel internationally to visit them.”* The only long-term form of relief
available is cancellation of removal under the INA, which is left to the
discretion of the U.S. Attorney General.” However, only those who
have a parent, spouse, or child who is a U.S. citizen are eligible for this
form of relief.”®

In sum, the array of obstacles present for stateless people during
removal proceedings means that, in practice, most end up receiving a fi-
nal order of removal that the U.S. government is unable to execute. In
fact, the majority of stateless people the UNHCR have encountered in
the United States already have final orders of removal and have spent
time in immigration detention.’’ This leaves most stateless people in the
United States trapped in perpetual legal limbo and subject to highly dis-
cretionary practices and policies for the rest of their lives.”®

III. THE UNTENABLE LEGAL LIMBO STATELESS PEOPLE ARE TRAPPED IN
AFTER RECEIVING A FINAL ORDER OF REMOVAL

In finding the practice of denationalization as punishment unconsti-
tutional, a plurality of Supreme Court justices explained that forcing
someone to be stateless in the United States means their “enjoyment of
even the limited rights of an alien might be subject to termination at any
time by reason of deportation. In short, the expatriate has lost the right
to have rights.””® Yet, the conditions the U.S. government subjects state-
less people to endure after receiving final orders of removal embodies
precisely this loss of “the right to have rights.”'” Because the removal
regime fails to protect stateless people by having “no legal process for
ICE to recognize whether its statutorily mandated removal efforts will
be futile,” it is likely that, after receiving a final order of removal, a
stateless person will spend an extended period of time in detention while
the government tries and fails to find a country that will accept them.'”!
Once they are eventually released from detention, they are forced to
spend the rest of their lives living under an Order of Supervision

% Id. at 30-31.

% 8 U.S.C. § 1229b(b)(1).

% UNHCR, supra note 60, at 31-32.

97 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 25.
% Id. at 19-20.

% Trop v. Dulles, 356 U.S. 86, 102 (1958) (plurality opinion).
100 74 at 101-02.

101 Baluarte, supra note 49, at 362.



2024] ON THE ROAD TO NOWHERE 51

(“OSUP”) with conditions left to the government’s discretion, ongoing
risk of being put back into detention, and no pathway to ever truly settle
in the United States.!”> Moreover, this ceaseless, arbitrary, and discre-
tionary OSUP system is not subject to any meaningful, independent ju-
dicial review.'” The scale of the issues stateless people experience after
receiving a final order of removal clearly illustrates how it is at this
juncture where “the inhumanity of the stateless legal limbo become([s]
most evident.”' Stateless people are excluded from the system by de-
sign, and thus the way most of them are forced to live is untenable and
inhumane.

A.  Indefinite Detention

Although they likely have already spent some amount of time in
detention during the process of removal proceedings, once a stateless
person receives a final order of removal, they will be held in detention
for at least another ninety days, and often six months or more. When an
Immigration Judge (“IJ”) issues a final order of removal, they trigger
mandatory detention for a ninety-day removal period, during which time
DHS is supposed to facilitate the execution of the final order of remov-
al.!'% Even when it has already been established that a person is stateless
and DHS has no reason to believe they will be able to actually deport
them within the removal period, it will still necessarily stay in detention
for a minimum of ninety days.'® Although the INA says that after this
initial removal period, detainees should be released on an OSUP,!?7 it
lays out several categories of people who “may” be held for longer, in-
cluding anyone who is found deportable'®®—meaning almost all state-
less people in detention at this juncture. In order for DHS to decide if
they will release or continue to hold someone after the ninety-day mark,
the detained person is ostensibly granted a review, at which point they
may show that their release will not pose a danger to the community and
they are not a flight risk.'"” However, it is unclear what documentation
or material one would need to provide to successfully make this case.''’
Moreover, this custody review does not take place in any clearly de-
scribed, formal setting, and, in a recent study, none of the stateless peo-

102 See id. at 362, 364-65.

103 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 19-20.

104 Baluarte, supra note 49, at 362-66.

105 § U.S.C. § 1231(a)(1)-(2); 8 C.F.R. § 241.3.

106 Baluarte, supra note 49, at 362-63.

107 8 US.C. § 1231(a)(3).

108 8 US.C. § 1231(a)(6).

109 8 CF.R. § 241.4(d)-(e).

110 GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 23.
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ple researchers interviewed “recalled being asked to attend or send doc-
umentation for a review at the 90-day mark,”!!! despite the fact that they
are supposed to receive notice thirty days prior to the review.!'? Thus,
while some stateless people are in fact released at this juncture, DHS
continues to hold many long after without justification.''®

In 2001, the Supreme Court held in Zadvydas v. Davis that the sec-
tion of the INS allowing people with final orders of removal to be held
after the initial removal period contains an “implicit ‘reasonable time’
limitation.”''* After six months, detainees have the right to be released if
they can demonstrate there is “good reason to believe that there is no
significant likelihood of removal in the reasonably foreseeable fu-
ture.”'" In response to Zadvydas, DHS implemented standards for re-
viewing the likelihood of removal after six months in detention,'
which is frequently used for stateless people.'!” However, not only does
the burden of showing there is “no significant likelihood of removal”
rest on the detainee, but the Court also made clear that “[t]his 6-month
presumption . . . does not mean that every alien not removed must be re-
leased after six months. To the contrary, an alien may be held in con-
finement until it has been determined that there is no significant likeli-
hood of removal in the reasonably foreseeable future.”!!®

Experts at the DHS Office of the Inspector General have observed
significant issues with the regime’s implementation'"” that are in large
part due to the fact that the “likelihood of removal standard is not suffi-
ciently documented and transparent.”'?’ Thus, in practice, many stateless

1 See id.

112 8 C.F.R. § 241.4(h)(2).

113 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 20-21.

114 Zadvydas v. Davis, 533 U.S. 678, 682 (2001); see also Clark v. Martinez, 543 U.S.
371 (2005) (extending the Zadvydas holding from just noncitizens already in the United
States found to be deportable to inadmissible noncitizens detained upon arrival at the bor-
der).

S Zadvydas, 533 U.S. at 701.

116 8 C.F.R. § 241.13(f) (requiring consideration of “all the facts of the case including,
but not limited to” (1) whether the noncitizen has complied with their order of removal by
assisting the process of their deportation, (2) the history of ICE’s efforts to remove nonciti-
zens to the country designated in their final order of removal or a third country, including
efforts to remove the specific noncitizen in question, (3) the reasonably foreseeable results of
such efforts, and (4) the views of the State Department regarding whether removal to the
countries in question is likely); GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note
34, at 23 (noting that this form of review was implemented in response to Zadvydas).

17 GLoB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 23.

18 Zadvydas, 533 U.S. at 701.

119 See KATHLEEN GLYNN & SARAH BRONSTEIN, CATHOLIC LEGAL IMMIGRATION
NETWORK, INC., SYSTEMIC PROBLEMS PERSIST IN U.S. ICE CuUSTODY REVIEWS FOR
“INDEFINITE” DETAINEES (2005), https://perma.cc/QICB-7Q4M.
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people end up held in detention past the six-month mark.'?! A stateless
person may even be released, but then find themselves sent back to de-
tention at a later juncture at the discretion of the government.'?? Detain-
ees frequently do not receive the statutorily mandated notification of the
outcome of the review; as a result, those who continue to be held have
no real option for redress other than filing a habeas corpus petition.'?
Moreover, there is no statutory right to counsel throughout this pro-
cess,'?* despite the fact that, according to a survey of immigration attor-
neys, representation “is crucial at this stage in the process, as movement
on an individual’s case appears to be sparked by counsel’s inquiry alone.
Without representation, . . . the detainee’s ability to communicate
with . . . officials and to access information about his or her case is lim-
ited at best.”!?®

As a result of this ineffectively regulated and incredibly discretion-
ary system, stateless people are at high risk of being subjected to indefi-
nite detention as they often do not have access to advocates or commu-
nities that can provide insight into their case.'?® Detention, even when
not indefinite, also comes with significant emotional trauma, including
the experience of incarceration, removal from daily routine and liveli-
hood, transfers between detention facilities often far from their homes,
the uncertainty of the timeframe of detention, and fear of being sent to
an entirely unfamiliar country to which they have no connection.'?’

B.  Orders of Supervision (“OSUPs”)

Once a stateless person with a final order of removal is eventually
released from detention, they are subject to living under an OSUP.'*® An
OSUP does not come with an end date; instead, it remains in effect ““un-
less and until that individual obtains a lawful immigration status in the
United States.”!? Pertinently, an OSUP itself is not a legal residency
status, meaning that people remain subject to deportation if at any point

121 See id.

122 See 8 C.F.R. § 241.13(i); see also UNHCR & Open Soc’y Just. Initiative, supra note
301 at 25.

123 GLYNN & BRONSTEIN, supra note 119, at 16.

124 See Polly J. Price, Stateless in the United States: Current Reality and a Future Pre-
diction, 46 VAND. J. TRANSNAT’L L. 443, 482 (2013).

125 GLYNN & BRONSTEIN, supra note 114, at 16-17.

126 See Baluarte, supra note 49, at 364 (describing the story of a stateless man held in
detention for fourteen months, only being released after his pro bono attorney filed a petition
for habeas corpus).

127 See, e.g., UNHCR & Open Soc’y Just. Initiative, supra note 31, at 25.

128 OSUPs are statutorily authorized by 8 U.S.C. § 1231(a)(3) and regulated under 8
C.FR. §2415.

129 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 26.
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the government finds it practicable.'*® Moreover, because there is nei-
ther an independent pathway for stateless people to gain lawful status
nor a pathway for people with final order of removal to acquire such sta-
tus, an OSUP “will, in effect, continue for [a stateless person’s] entire
lifetime.”'*" An OSUP comes with incredibly onerous conditions, diffi-
culties obtaining work authorization, limited access to social services,
and severe travel restrictions that, combined, render a lifetime under the
legal limbo of OSUP extremely challenging.

OSUP regulations provide that, once released, a person with a final
order of removal must follow several conditions, including (1) appearing
before an immigration officer periodically for identification and to pro-
vide information under oath as requested (including nationality, circum-
stances, habits, associations, activities, etc.'*?); (2) continuing to try to
acquire travel documents; (3) submitting to medical and psychiatric ex-
aminations if requested; (4) obtaining advance approval of travel beyond
specified times and distances; (5) providing notice of address changes;
(6) obeying all applicable laws and written restrictions on conduct and
activities; and (7) following any other conditions specified in their indi-
vidual OSUP at the discretion of the government (sometimes including
wearing an ankle monitoring bracelet'?).!3*

These conditions pose severe hardships for stateless people living
out their entire lives under them. Even though the DHS has officially
taken the position that check-ins should only occur at less than three-
month intervals, OSUPs often require people to check in as often as eve-
ry week.!*> Regardless of their frequency, periodic check-ins come with
financial and emotional consequences for stateless people. People often
must take significant time off work to travel to facilities and wait for
their appointment, making it challenging to hold down employment.'*®
Moreover, employers and community members often assume that the
periodic check-ins mean the person was involved in criminal activity,
making maintaining employment all the more difficult and often making
stateless people “feel that they are being treated like criminals.”’*” One

130 GLoB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 26.

131 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 26.

132 Baluarte, supra note 49, at 364.
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135 See IMMIGRANT RTS. CLINIC, RUTGERS SCH. OF L-NEWARK & AM. FRIENDS SERV.
COMM., FREED BUT NOT FREE: A REPORT EXAMINING THE CURRENT USE OF ALTERNATIVES TO
IMMIGRATION DETENTION 6 (2012), https://perma.cc/9E4M-2NHK [hereinafter IMMIGRANT
RTS. CLINIC & AM. FRIENDS SERV. COMM.].

136 Id. at 16-17.
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stateless person interviewed for a recent report explained that he lost his
job due to his monthly reporting because, despite his explanation, he felt
his employers thought his frequent check-ins meant he “must have killed
a couple people.”'*® What’s more, the ever-looming threat of being re-
detained “for having inadvertently failed to comply with the terms of the
order, for having run out of consulates or embassies to contact in order
to request travel documents, or in some cases for no apparent reason at
all” means many stateless people living under OSUPs are stuck in a con-
stant state of fear.'* Other psychological effects of these onerous report-
ing requirements include difficulty sleeping and eating; increased anxie-
ty, stress, and paranoia; and a loss of will to continue with immigration
proceedings.'*® While 2012 ICE policy guidance on the use of discretion
to decrease reporting requirements for people with final orders of re-
moval provided some hope that these unreasonable conditions would
decrease,'! recent interviews with stateless people on OSUPs suggest
the requirements remain a heavy burden.'*?

In addition to contending with these ceaseless, challenging report-
ing requirements, stateless people with OSUPs have limited and revoca-
ble access to basic social services and employment authorization. Be-
cause they do not have any legal status, stateless people under an OSUP
“routinely face barriers to health care, education, and other social ser-
vices. They may not be able to own or inherit property, marry legally,
enter in to a contract, or engage in other activities that most people take
for granted.”'** Moreover, while people on an OSUP are permitted to
seek an employment authorization document (“EAD”), the granting of
this document is subject to the discretion of the authorities.'** There is
also no clear, statutorily defined time period for an EAD’s validity, so
that too is left to the authorities’ discretion.'*> Most frequently, an EAD
is valid only for one year, meaning the stateless person must navigate
the process of reapplying annually,'*® which, without a fee waiver, costs

138 GLoB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 26.

139 UNHCR & Open Soc’y Just. Initiative, supra note 31, at 26; see also 8 C.F.R.
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$410 each time.'*” Government backlogs and agency delays also often
mean that stateless people experience gaps in their work authorization,
which can lead to difficulties in maintaining employment and withdraw-
al of basic services attached to employment such as obtaining a state ID,
healthcare, and more.'*®

The onerous reporting requirements and challenges to accessing
employment and social services are only compounded by the severe
travel restrictions stateless people with OSUPs face. Every OSUP con-
tains travel restrictions, usually prohibiting leaving one’s state of resi-
dence without authorization.'* This permission, however, is left to au-
thorities’ discretion, which means stateless people must live with the
frustration of having to ask for travel permission for the rest of their
lives and often contend with officers’ arbitrary decisions impacting their
ability to work and engage with their loved ones.'*® Further, without a
nationality, stateless people cannot obtain passports or international
travel documents, permanently separating them from family abroad."'
This separation can be the most painful part of living under an OSUP for
stateless people.'>* Some stateless people recalled in interviews “missing
important milestones such as weddings and funerals of loved ones,” and
others “expressed longer-term anguish due to their inability to see their
children, from whom they had been separated for upwards of twenty
years.”!%3

The combination of these severe encumbrances to living under an
OSUP renders the lives of stateless people in the United States with final
orders of removal deeply burdensome. In fact, the rules and prohibitions
of OSUPs often unjustly, arbitrarily, and indefinitely separate stateless
people from the rest of immigrants and society.!** The majority of state-
less people in the United States live out their lives in this posture, spend-
ing every day in fear of having their lives fully uprooted by being re-
detained or deported.'>> Moreover, there is a steep “opportunity cost of
keeping otherwise productive individuals in a constant state of instabil-
ity and economic precariousness, in which they must compete on the job

147 GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 28; I-765, Applica-
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market with the stigma of being removable and apply for a temporary
work permit every year.”'>® Thus, it is abundantly clear that the untena-
ble legal limbo in which stateless people are forced to live out their lives
requires urgent change.

IV. RECOMMENDATIONS FOR CHANGE THROUGH STATUTORY MEASURES
AND LITIGATION EFFORTS

In order to address the issues stateless people face after receiving
final orders of removal, scholars and experts have proposed several leg-
islative and statutory suggestions. This Part provides an overview of
these measures and strategies and evaluate their efficacy. It then con-
tributes to the body of literature by proposing a new, creative litigation
strategy to challenge the constitutionality of the OSUP regime under the
Eighth Amendment.

A.  Proposed Policy Framework—The Stateless Protection Act and a
Statelessness Determination Process

A full decade ago, the bipartisan Border Security, Economic Op-
portunity, and Immigration Modernization Act of 2013 (“S. 744)'%
passed in the Senate but subsequently died after it was never brought to
the House floor."”® Significantly, S. 744 included a provision on the
“Protection of Certain Stateless Persons in the United States,” which
would provide a legal framework to address the challenges of stateless
people in the U.S. immigration system.'” The proposed framework
comprises of “an application procedure, which includes eligibility crite-
ria, exclusions and waivers, and rules for employment authorization and
derivative beneficiaries; considerations for stateless persons to adjust
status to Lawful Permanent Resident . . . ; some information about evi-
dentiary considerations; and provisions establishing rules for administra-
tive review, reopening proceedings, and judicial review.”'®® While this
framework would undoubtedly have been a massive step forward for
stateless people who are ineligible for or were unsuccessful in an asylum
claim, it still failed to resolve all the issues fueling its creation, including
omitting key definitions and leaving out critical procedures attentive to

156 Baluarte, supra note 49, at 366.

157 8. 744, 113th Cong. (2013).

158 ]13th Congress: House Immigration Reform, AM. IMMIGR. LAWS. Ass’N. (Oct. 26,
2016), https://perma.cc/G926-L3ZG.

19 74 at § 3405.

160 Baluarte, supra note 49, at 372.
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the unique conditions stateless people face.'®! Thus, S. 744 likely would
not have actually brought U.S. immigration law up to international
standards for protecting stateless people.

Up until recently, there was little movement on the statelessness is-
sue within the U.S. government following the stagnation of S. 744.
However, just last year in December, another bill, the Stateless Protec-
tion Act of 2022 (“S. 5330”), was finally introduced in both the Sen-
ate'®? and the House'® to provide a pathway for stateless people. Alt-
hough the House referred the bill to the Judiciary Committee,'®* the
subsequent lack of movement means the new Congress will have to re-
introduce it. This bill includes many of the same protections and ap-
proaches as S. 744, but expands upon the latter to expressly create a new
status for stateless people called “Stateless Protected Status,” which
would protect stateless people from deportation, detention, and removal
and grant them work authorization, travel documents, and lawful per-
manent resident status with a pathway to citizenship.'®® It also would
provide for immediate release from post-removal detention as soon as
someone was found to be stateless.'®® To get this new status, a stateless
person would go through a statelessness determination process, wherein
the DHS would be required to consider evidence from prescribed na-
tional, international, and foreign entities.'®” Pertinently, S. 5330 was de-
veloped with United Stateless, stateless people, and allies.'®® As such, it
effectively responds to many of the precise challenges and needs of
stateless people and avoids many of the issues present in S. 744.' As
promising as this new, community-driven proposal is, it is important to
recognize that with Congress still deadlocked, there is a good chance S.
5330 will face a similar fate as S. 744, or, at best, see substantial chang-

161 For a comprehensive analysis of the benefits and pitfalls of the procedures S. 744
would have created for providing status to non-refugee stateless people, see id. at 372-89.

162§, 5330, 117th Cong. (2022).

163 H, 9671, 117th Cong. (2022).

164 All Information (Except Text) for H.R.9671 - Stateless Protection Act of 2022,
CONGRESS.GOV, https://www.congress.gov/bill/117th-congress/house-bill/9671/all-info (last
visited Dec. 22, 2023) (on file with CUNY Law Review) (showing the most recent activity
as the bill’s referral to the Judiciary Committee on December 22, 2022).

165 H, 9671 § 4(a) (proposing a new section of the INA, § 245B, which would lay out in
§ 245B(b)(1) “Mechanisms For Regularizing The Status Of Stateless Persons,” including a
new “Stateless Protected Status”™).

166 Jd. (including such provision in the proposed INA § 245B(b)(3)(A)).
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168 GLOB. HUM. RTS. CLINIC & UNITED STATELESS, supra note 34, at 3.

169 For a comprehensive analysis of what a complete statutory framework for protecting
stateless people in the U.S. immigration system requires, based on the language and drafting
process of S. 5330, see id. at 37-50. While S. 5330 had not yet been proposed at the time of
the report’s publication, the authors had access to the bill text at the time of writing.
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es that strip down the strength of its current protections. As such, it is
necessary to pursue litigation strategies in tandem with this important
policy proposal in order to solidify the necessity of passing S. 5330
promptly and without changes.

B.  Constitutional Challenges to Indefinite Detention and OSUP

Stateless and non-stateless people with final orders of removal who
can show their deportation is not reasonably foreseeable have had some
successes post-Zadvydas using habeas corpus litigation to terminate spe-
cific instances of extended, arbitrary detention.'”® However, many chal-
lenges to detention are still denied because Zadvydas created an incredi-
bly deferential standard, wherein the initial burden of proving limited
likelihood of reasonably foreseeable removal rests on the detainee, yet
significant deference is given to the government’s view.!”" In Zadvydas,
the Court held that habeas courts must “take appropriate account of the
greater immigration-related expertise of the Executive Branch, of the se-
rious administrative needs and concerns inherent in the necessarily ex-
tensive . . . efforts to enforce this complex statute, and the Nation’s need
to ‘speak with one voice’ in immigration matters.”'’> As such, it is un-
surprising that habeas petitions are frequently denied. One study that
surveyed the 499 habeas petitions filed by detained immigrants in Loui-
siana between January 1, 2010 and July 31, 2020 found that only five

170 See, e.g., Hassoun v. Sessions, No. 18-CV-586, 2019 WL 78984, at *19-20
(W.D.N.Y. Jan. 2, 2019) (conditionally granting the stateless Petitioner’s habeas petition
because his terrorism convictions rendered his removal merely speculative after fourteen
months of detention); Abdel-Muhti v. Ashcroft, 314 F.Supp. 2d. 418, 425 (M.D. Pa. Apr. 8,
2004) (granting the stateless Petitioner’s habeas petition following his detention for fifteen
months after the presumptively reasonable period); Findings, Conclusions and Recommen-
dation of the United States Magistrate Judge at 6, Turkistani v. Johnson, No. 22-cv-00685
(N.D. Tex. Dec. 15, 2022), ECF No. 32 (recommending that the stateless Petitioner’s habeas
petition be granted following fifteen months of detention post receiving his final removal
order because his removal “is speculative at best”), case dismissed as moot, Turkistani, No.
22-cv-00685 (N.D. Tex. Feb. 17, 2023); Shefget v. Ashcroft, No. 02 C 7737, 2003 WL
1964290, at *6 (N.D. Ill. Apr. 28, 2003) (agreeing with the petitioner that, following seven-
teen months of detention due to the designated receiving country refusing to issue travel
documents, the “Petitioner’s period of post-final-order detention has been sufficiently long
such that a remote, non-specific possibility [of removal] does not satisfy Respondents’ bur-
den” under Zadvydas); Nadarajah v. Gonzales, 443 F.3d 1069, 1079-80 (9th Cir. Mar. 17,
2006) (granting the Petitioner’s habeas petition because his nearly five years of detention
following his final removal order was unreasonable despite the government’s claim that he is
suspected of terrorist activity).

171" Zadvydas v. Davis, 533 U.S. 678, 700-01 (2001).

172 Id. at 700.
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petitioners won a court-ordered release.!”® The study also found that ha-
beas petitions on average took approximately six months from the day
the case was filed until the day it was terminated, meaning that many de-
tained immigrants who take this approach are forced to spend at least
another six months in detention.'” Thus, while habeas petitions certain-
ly do offer one possible pathway for relief from indefinite detention,
they are not consistently reliable.

Unlike those for relief from detention, attorneys have filed habeas
and other kinds of petitions for relief from OSUP for stateless people on
several constitutional theories, all of which have failed. In Berry v. Ad-
ducci, a stateless person on an OSUP whom the government was unable
to remove to Lebanon filed a habeas petition arguing that subjecting a
stateless person to a lifelong OSUP is a denial of his due process rights
under the Fifth Amendment because it is a form of “indefinite custo-
dy.”'”® The district court dismissed the claim, finding that while the
OSUP does amount to the broad definition of “in custody” for the pur-
poses of establishing habeas jurisdiction,'’® it does not constitute “in
custody in violation of the Constitution.”!”” The court reasoned that, un-
der Zadvydas, one can only obtain this form of relief if they are current-
ly being “held in confinement,” which the court interpreted to mean
physical confinement.!”® Similarly, in Abusheikh v. AG on an appeal of a
denial of relief from removal, a stateless Palestinian person argued that
being denied relief and forced to live the rest of his life under an OSUP
constituted “unequal treatment on the basis of national origin in viola-
tion of the Fifth and Fourteenth Amendments because, as a stateless Pal-
estinian, he can neither depart the United States nor work or live here
legally.”'” The court dismissed his argument, finding that there was not
an adequate showing of “disparate treatment of different groups.”'®’
While the strategies in both Berry and Abusheikh were unsuccessful,
they were both only attempted in the Third Circuit. Thus, it would be
valuable for lawyers to similarly argue in other Circuits that forcing
stateless people to live their entire lives under an OSUP is an unconstitu-

173 IMMIGR. RTS. CLINIC, TULANE UNIV. L ScH., NO END IN SIGHT: PROLONGED AND
PUNITIVE DETENTION OF IMMIGRANTS IN LOUISIANA 5, 12 (2021), https://perma.cc/P7GW-
4J2C.
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179 Abusheikh v. U.S. Att’y Gen., 225 F. App’x 56, 58 (3d Cir. 2007).

180 Jd. (quoting DeSousa v. Reno, 190 F.3d 175, 184 (3d Cir. 1999)).
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tional form of being “in custody” unequally applied to stateless people
who inherently have no chance of being removed.

C. Human Rights Challenges to OSUP

In addition to raising habeas petitions against OSUPs for violating
due process and equal protection rights in more jurisdictions, attorneys
should also raise a new argument: that indefinite OSUP is a violation of
human rights and dignity under both the Eighth Amendment and inter-
national treaties. While the Supreme Court has held that the Eighth
Amendment only applies to criminal punishments,'®' presenting a seri-
ous obstacle to using it in immigration cases, lawyers and scholars are
increasingly pushing for courts to take a more expansive view of the
Eighth Amendment that considers deportation and other facets of the
immigration system as punishment.'®> Moreover, there is a strong argu-
ment that certain immigration decisions are still subject to the propor-
tionality review—judicial assessment of the severity of a sanction in re-
lation to the gravity of the offense—because the Court has emphasized
that a “civil sanction that cannot fairly be said solely to serve a remedial
purpose, but rather can only be explained as also serving either retribu-
tive or deterrent purposes, is punishment, as we have come to under-
stand the term.”'® Moreover, in Trop v. Dulles, the Court applied Eighth
Amendment reasoning to hold that divestiture of citizenship, or dena-
tionalization, is cruel and unusual punishment because it creates state-
lessness, which is “the total destruction of the individual’s status in or-
ganized society.”'® The Court further reasoned that “[t]he question is
whether this penalty subjects the individual to a fate forbidden by the
principle of civilized treatment guaranteed by the Eighth Amendment,”
as the Eighth Amendment was created to preserve “[t]he basic con-
cept . . . [of] the dignity of man” by assuring the power to impose pun-
ishment is “exercised within the limits of civilized standards.”'®3

181 See, e.g., Ingraham v. Wright, 430 U.S. 651, 667-68 (1977).

182 See, e.g., Victor S. Navasky, Deportation as Punishment, 27 U. KAN. CITY L. REV.
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Stateless people subjected to a life under an OSUP both face an on-
erous and untenable parole system that fails to remedy their status as un-
removable, and are forced to spend the rest of their lives trapped in the
United States without legal status. Thus, lawyers should try raising an
Eighth Amendment claim against the OSUP system, framing it as a non-
remedial form of punishment that is not at all proportionate to the mere
status of being unremovable. Because, under the Berry standard, state-
less people under OSUP can file habeas claims, bringing this kind of a
petition would be a viable platform to raise the Eighth Amendment
claim. Even if this kind of claim is unsuccessful due to courts’ hesitancy
to label any form of immigration sanctions as punishment, the very act
of raising the claim will still bring increased awareness to the issues
stateless people face, especially if these cases are coupled with advocacy
and education efforts.

Moreover, lawyers could bring a similar claim that forcing stateless
people to spend their lives on OSUP without any pathway to legal status
is a violation of human rights under several international conventions
and treaties. While the United States has not ratified many significant
international treaties, agreements that the country is party to contain
both rights to nationality and rights to be free from treatment contrary to
the basic principles of human dignity. For example, the International
Covenant on Civil and Political Rights (“ICCPR”) provides that “no one
shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment.”'®® The United States ratified the ICCPR, but entered a
declaration to render it non-self-executing,'®” meaning the ability of liti-
gants to sue in domestic courts to enforce the treaty rights is limited.'®®
That said, lawyers could raise the issue of stateless people spending life
on OSUP before the Human Rights Committee, an international body
established to monitor implementation of the ICCPR. While doing so
may not have the same precedential effect as a claim in a domestic
court, it could prove quite valuable in pressuring the United States to
work toward a resolution for stateless people and raise significant
awareness.

Crafting cases under the Eighth Amendment or international human
rights frameworks to argue that the perpetual legal limbo stateless peo-
ple on OSUPs must endure is cruel and unusual treatment or punishment
could be an important new strategy to use in tandem with Fifth and

186 International Covenant on Civil and Political Rights, supra note 37, art. 7.

187 U.S. Reservations, Declarations, and Understandings to International Covenant on
Civil and Political Rights, 138 CONG. REC. S4781-01 (daily ed. April 2, 1992).

188 See Artll.S2.C2.1.4 Self-Executing and Non-Self-Executing Treaties, CONGRESS.GOV:
CONST. ANNOTATED, https://constitution.congress.gov/browse/essay/artl-S2-C2-1-4/ALDE _
00012955/ (last visited Dec. 22, 2023) (on file with CUNY Law Review).
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Fourteenth Amendment arguments. Even if bringing such a claim is ul-
timately unsuccessful, raising it could still shed light on the scale of the
issue and untenable structure. This awareness in turn may help move the
Stateless Protection Act forward to establish a comprehensive statutory
framework for stateless people with final orders of removal to live hu-
manely and have a pathway to citizenship.

CONCLUSION

Under an international system premised upon the supremacy of na-
tion-states and an assumption that everyone is a citizen of somewhere, it
is no surprise that the U.S. immigration system treats stateless people
inadequately and inhumanely. With limited hope of succeeding in an
asylum or CAT claim, most stateless people in the United States are
forced to endure removal proceedings, prolonged detention, and a life-
time under an onerous and limiting Order of Supervision. The Stateless
Protection Act, written by the very stateless people most impacted by
the cruelty of this system, provides a beacon of hope by establishing a
comprehensive framework to ameliorate these challenges and provide a
pathway for stateless people that is attentive to their unique circum-
stances. However, in a gridlocked Congress, the likelihood of this legis-
lation passing is quite low. Thus, it is of paramount importance for im-
migration and impact attorneys to mount constitutional claims against
the untenable legal limbo stateless people in indefinite detention and un-
der OSUPs are trapped in. Working in tandem with advocacy and educa-
tion efforts, bringing both constitutional arguments grounded in the
Fifth, Fourteenth, and Eighth Amendments and in international human
rights arguments may prove the best tools available to challenge this
cruel system and provide stateless people with respect and humanity. If
advocates and impacted stateless communities are ever going to move
the needle toward a future defined by recognition and liberation rather
than erasure and entrapment, lawyers need to start utilizing the court-
room as a key tool in the fight against the ceaseless purgatory created by
the inhumane OSUP system.



64 CUNY LAW REVIEW [Vol. 27:37

AFTERWORD

Yes, you have convictions and you make judgements, but they
are arrived at by work, and by a sense of association with oth-
ers, other intellectuals, a grassroots movement, a continuing his-
tory, a set of lived lives.'®

When I initially authored this Article, I had no idea how visible the
privileges of citizenship would be at the moment of its publication.
Since October 2023, the world has witnessed an appalling escalation of
genocidal violence in Gaza'*® and turned focus to the ongoing settler-
colonial project across Palestine.'”! In recent months, popular media has
depicted images of Israeli passport holders—many of whom even have
additional nationalities'*>—flooding Ben Gurion airport and fleeing the
country,'* often to family, friends, or even second homes in the United
States or Europe.'” These images stand in stark contrast the horrific
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scenes of stateless Palestinians trapped under bombardment in Gaza'®®
or Zionist violence in the West Bank.'”® Unlike Israelis, to this day, even
Palestinians who want to leave their homeland to escape the ceaseless
violence are trapped, many with no identity documents'®’ or, at best, one
of the world’s weakest passports.'”® Their statelessness has ensnared
them not just in legal limbo, but inside an ongoing, colonial genocide.

The poignancy of this disparity illustrates that it is impossible to
truly address the inhumanity of statelessness without fighting against the
global, systemic, and colonial structures that cause it.'” While I initially
wrote this Article to serve as tool for domestic immigration lawyers and
advocates to fight with and for stateless people in the United States—
and I still hope it can and will serve that important function—many
readers in the current moment will likely be struck by these pressing
connections between statelessness, Palestine, and contemporary imperi-
alism. As a fierce advocate for Palestinian liberation and a scholar of in-
ternational law of self-determination, I want to underscore the im-
portance of utilizing both sustained advocacy and scholarship to fight
for stateless Palestinians beyond the boundaries of the U.S. immigration
system and the intensity of the current moment.
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Direct advocacy in solidarity with Palestine can and should take in-
numerable forms: political education,’” mass mobilization,?*! legal
work,?? resource collection and sharing,”® and transnational solidari-
ty,?** just to name a few. Scholarship’s pivotal role lies in its ability to
provide historical and political education, introduce theoretical frame-

works, and raise challenging questions of ethics, law, and politics.’”> As
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